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AUDIT  INSTRUCTIONS  FOR  LOCAL  PUBLIC  WORKS  GRANTS 
UNDER  TITLE  I  OF  THE  PUBLIC  WORKS  EMPLOYMENT 
ACTS  OF  1976  AND  1977 


I.    INTRODUCTION 

These  instructions  are  designed  to  assist  public  auditors 
and  independent  public  accountants  in  performing  audits  of 
grants  approved  under  the  Local  Public  Works  Capital 
Development  and  Investment  Program,  (hereafter  referred  to 
as  LPW)  which  is  authorized  by  Title  I  of  the  Public  Works 
Employment  Act  of  1976,  PL  94-369  and  by  Title  I  of  the 
Public  Works  Employment  Act  of  1977,  PL  95-28  (See  Appendix 
C) .  This  program  is  administered  by  the  Economic 
Development  Administration  (EDA),  an  agency  of  the  U.S. 
Department  of  Commerce  (DoC)  .  These  instructions  include 
information  pertaining  to  program  background,  a  summary  of 
the  funding  and  administrative  requirements  of  LPW  grants, 
details  concerning  use  of  public  auditors  and  independent 
public  accountants,  general  audit  instructions  and  specific 
audit  requirements. 

These  audit  instructions  (hereafter  referred  to  as  a  Guide) 
are  not  to  be  considered  a  complete  manual  of  audit 
procedures  nor  should  they  supplant  the  accountants 
judgment  as  to  the  work  required  to  meet  generally  accepted 
auditing  standards  and  to  render  informative  reports.  It  is 
incumbent  upon  each  accountant  to  revise  specified 
procedures  as  needed  to  cover  appropriately  (i)  variations 
in  local  conditions,  and  (ii)  internal  control  strengths  and 
weaknesses.  Therefore,  it  will  be  necessary  to  modify,  add, 
or  delete  audit  procedures  in  given  situations.  The  audit 
results  will  depend  largely  upon  the  initiative  and 
resourcefulness  of  the  accountant. 

This  Guide  contains  the  DoC  requirements  for  audits  of  LPW 
grants.  The  extent  that  (i)  the  grantee  observes  the 
criteria  in  this  Guide  in  selecting  the  auditor,  (ii)  the 
auditor  adheres  to  the  scope  of  audit  presented  in  this 
Guide,  and  (iii)  the  auditor's  report  includes  the 
information  described  in  this  Guide,  will  determine  whether 
the  audit  report  will  be  acceptable  to  EDA.  Otherwise  DoC 
audit  staff  may  need  to  do  additional  work  to  assure  that 
the  minimum  requirements  for  audit  of  a  governmental  program 
are  met. 
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All  recipients  of  LPW  grants  are  expected  to  have  adequate 
accounting  systems  and  are  responsible  to  arrange  for  the 
required  audit(s).  However,  some  of  the  recipients  may 
require  and  should  obtain  certain  accounting  advisory 
services  at  the  inception  of  the  project  to  assure  that  the 
accounting  system  and  related  internal  controls  are 
effective,  that  adequate  records  are  maintained,  and  that 
grant  funds  are  controlled  and  expended  in  accordance  with 
the  organization's  prescribed  management  policies,  grant 
provisions  and  EDA  instructions.  (See  Section  III  D  for  a 
summary  of  the  grant  recipients1  financial 
responsibilities . ) 

In  many  instances,  the  audit  of  State  or  local  governmental 
units  will  be  performed  by  public  audit  agencies.  In  cases 
where  this  is  not  possible  or  practical,  the  audit  may  be 
conducted  by  an  independent  public  accountant,  certified  or 
licensed  by  a  regulatory  authority  of  a  State  or  other 
political  subdivision  of  the  United  States.  (See  Section 
IV.  B.) 

During  development  of  the  audit  procedures  discussed  in  this 
Guide,  the  Department  of  Commerce,  Office  of  Audits 
conferred  with  representatives  of  the  American  Institute  of 
Certified  Public  Accountants  (AICPA)  through  its  Committee 
on  Federally  Assisted  Programs,  with  State  and  local 
government  representatives  of  the  National  Intergovernmental 
Audit  Forum  and  with  EDA  officials.  The  requirements 
established  herein,  however,  are  the  responsibility  of  the 
DoC  Office  of  Audits. 

II.   BACKGROUND  INFORMATION 

A.  Background  Information  Applicable  to  the  Act  of  1976 

1 .  Authority 

Title  I  of  the  Public  Works  Employment  Act  of  1976, 
established  the  Local  Public  Works  Capital  Development 
and  Investment  Program,  and  has  authorized  grants  to 
any  State  or  local  government  for  local  public  works 
projects  that  will  stimulate  employment. 

2.  Objectives 

The  purposes  of  this  legislation  are  to  provide: 

a.  Employment  opportunities  in  areas  of  high 
unemployment  through  the  expeditious  construction  or 
renovation  of  useful  public  facilities,  and 
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b.  A   countercyclical    stimulus   to   the   national 
economy. 

Availability  of  Funds 

For  this  program  $2.0  billion  has  been  appropriated. 

Eligible  Applicants 

Eligible  applicants  for  this  program  are: 

a .  States 

The  several  States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  Virgin  Islands, 
Guam,  and  American  Samoa. 

b.  Local  Governments 


Any  city,  county,  town,  parish,  or  other 
political  subdivision  of  a  State  (including  general- 
purpose  and  special-purpose  units  of  government  and 
local    school   districts),    and    any   Indian    tribe. 

5.  Eligible   Areas 

The  Act  requires  that  70  percent  of  all  funds 
appropriated  for  this  program  be  granted  for  projects 
submitted  by  States  or  local  governments  having 
unemployment  rates  in  excess  of  the  national 
unemployment  rate. 

The  remaining  30  percent  is  to  be  available  for  public 
works  projects  submitted  by  State  or  local  governments 
having  unemployment  rates  which  are  less  than  the 
national  unemployment  rate. 

6.  Types  of  Grants 

The  types  of  grants  available  to  State  and  local 
governments  under  this  program  are: 

a .  Direct  Grants 

100  percent  grants  for  local  public  works 
projects  on  which  construction  has  not  been  started. 

In  a  few  instances,  the  auditor  may  find  other 
funds  in  addition  to  the  EDA  grant  being  used  to 
finance  a  direct  grant  project.  In  these  instances, 
the  auditor  should  carefully  examine  the   agreements 
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with  all  of  the  funding  sources  and  advise  the  DoC 
Regional  Audit  Manager  of  his  findings.  The  DoC 
Audit  Manager  will  then  provide  supplemental 
instructions  for  auditing  the  LPW  grant  and  for 
presentation  of  audit  results  in  the  report. 

b .  Supplemental  Grants 

(1)  Grants  to  supplement  other  Federally-funded 
public  works  projects,  in  the  amount  necessary  to 
make  the  Federal  share  100  percent  of  the  project 
cost,  provided  that  the  other  Federal  funds  are 
immediately  available  and  that  construction  on 
the  project  had  not  been  started  owing  to  a  lack 
of  funding  for  the  non-Federal  share. 

(2)  Grants  to  provide  all  or  any  part  of  the 
required  State  or  local  share  (but  not  both 
shares)  for  the  cost  of  a  public  works  project  on 
which  financial  assistance  is  authorized  under 
the  State  or  local  law  requiring  such  a 
contribution,  provided  that  the  financial 
assistance  other  than  that  being  provided  is 
immediately  available  and  that  construction  on 
the  project  has  not  been  started. 

(3)  In  a  few  instances  the  grant  agreements  for 
supplemental  grants  provide  that  the  LPW  grant 
will  furnish  a  certain  percentage  of  the  total 
acceptable  costs  of  the  project  not  to  exceed  a 
stated  maximum  dollar  amount.  An  auditor  of  an 
LPW  grant  designated  as  supplemental  (See  Section 
II  C)  must  determine  whether  the  grantee  used  the 
LPW  funds  in  accordance  with  the  sharing 
requirements  stated  in  the  grant  agreement.  To 
obtain  clarification  of  the  sharing  and  audit 
requirements  for  each  project  of  this  type,  the 
auditor  should  consult  with  the  applicable  DoC 
Regional  Audit  Manager.  (See  Section  VII) 

(4)  For  all  supplemental  grants  the  auditor 
must  consider  the  audit  requirements  of  the  other 
funding  sources. 

7.  Eligible  and  Ineligible  Projects 

a.  Eligible  Projects 

The  types  of  projects  eligible  for  funding  under 
this  program  are: 
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(1)  Construction  (including  demolition  and 
other  site  preparation  activities),  renovation, 
repair,  and  other  improvements  related  to  public 
works  projects  that  have  a  local  orientation. 
Such  local  public  works  projects  include,  but  are 
not  limited  to,  municipal  offices,  courthouses, 
libraries,  schools,  police  and  fire  stations, 
detention  facilities,  water  and  sewer  lines, 
streets  and  roads  (including  curbs),  sidewalks, 
lighting,  recreational  facilities,  convention 
centers,  civic  centers,  museums,  and  health, 
education  and  social  service  facilities. 

(2)  Public  works  projects  authorized  by  other 
Federal  acts. 

b .  Ineligible  Projects 

The   following  types  of  projects  are  not  eligible 
for  funding  under  this  program: 

(1)  Projects  that  have  as  their  principal 
purpose — or  permanent  effect--the  channelization, 
damming,  diversion,  or  dredging  of  any  natural 
watercourse,  or  the  construction  or  enlargement 
of  any  canal  (other  than  a  canal  or  raceway 
designated  for  maintenance  as  an  historic  site). 
Construction  on  natural  watercourses  that  have 
already  been  diverted,  dammed,  and  channelized 
would  constitute  an  acceptable  project  if  the 
final  project  result  were  the  improvement  of  the 
natural  flow  of  the  entire  watercourse.  Thus, 
acceptable  projects  would  include:  dredging  a 
previously  diverted  river;  desilting  an  existing 
dam;  temporarily  diverting  a  river  for  the 
principal  purpose  of  constructing  a  bridge;  and 
constructing,  reconstructing,  or  repairing  a 
jetty  in  an  area  where  beach  erosion  or  storm 
damage  has  occurred. 

(2)  Projects  on  which  construction  is  ongoing 
(i.e.,  on  which  a  contract  for  construction  has 
been  awarded,  notice  to  proceed  or  its  equivalent 
has  been  issued  or  on-site  labor  has  begun, 
whichever  has  occurred  earlier). 

(3)  Projects  requiring  financial  assistance  in 
excess  of  $5  million,  unless  a  waiver  is  granted 
by  EDA. 
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(4)  Projects  estimated  to  take  more  than  two 
years   to   complete. 

(5)  Projects  for  which  this  program's  funds 
would  reduce,  diminish,  or  replace  funds 
specifically  budgeted  and/or  committed  for  the 
project  by  the  State,  local  government,  Indian 
tribe,    or   other    Federal    agency. 

8.    Types  of   Projects 

a.  Construction  Contract  Projects 

Most  LPW  projects  are  expected  to  be  accomplished 
by  solicitation  of  bids  and  the  selection  of  a 
contractor  to  do  the  work.  EDA  has  issued  a  booklet 
entitled  "Engineering  and  Construction  Guidelines 
for  the  Local  Public  Works  Capital  Development  and 
Investment  Program,"  which  contains  EDA ! s 
requirements  relative  to  advertising  for  bids,  bid 
opening,  award  of  construction  contracts  and  the 
content  of  construction  contract  documents. 

b .  Force  Account  Projects 

Force  account  projects  are  those  which  are 
accomplished  by  the  grantee's  own  employees  rather 
than  engaging  a  contractor.  For  this  type  of 
project,  EDA  has  issued  a  separate  booklet  entitled 
"Engineering  and  Construction  Guidelines  for  Force 
Account  Projects  for  the  Local  Public  Works  Capital 
Development  and  Investment  Program/1  with  which  the 
auditor  for  such  a  project  should  be  familiar. 

c .  Simultaneous  Design  and  Construction  (Fast-Track) 

In  some  instances  the  design  of  the  project  may 
be  only  complete  enough  that  some  on-site  labor  can 
commence  within  90  days  after  the  date  of  the  "Offer 
of  Grant."  These  projects  may  be  performed  in 
separate  steps  as  the  design  work  is  completed  on 
separate  elements  of  the  project.  In  these  cases 
the  auditor  must  carefully  review  the  grant 
documents,  the  Architect/Engineer  contracts  and  each 
major  action  of  the  grantee  to  determine  the  extent 
to  which  design  fees  and  other  costs  are  eligible 
for  EDA  participation  according  to  the  grant  terms. 
This  type  of  project  does  not  relieve  the  grantee  of 
its  obligation  to  commence  on-site  labor  within  90 
days  from  the  date  of  grant  offer. 
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d.  Combination 

Also,   projects   could   be   accomplished   by  any 
combination  of  the  methods  described  above. 

9.  Department  of  Commerce  Audit  Policies 

The   Department  of   Commerce   policies  relating  to 
audits  of  LPW  projects  are  as  follows: 

a.  Most  LPW  grants  will  be  audited  at  least  once 
every  two  years  and  upon  completion  or  termination 
of  the  project. 

b.  For  projects  expected  to  be  completed  more  than 
two  years  from  the  date  of  grant  offer,  an  interim 
audit  will  be  performed  upon  submission  of  the 
Outlay  Report  and/or  Request  for  Reimbursement  for 
Construction  Programs  -LPW  (page  2  of  Form  ED-113A) 
at  40  percent  project  completion.  In  those 
instances  where  a  project  originally  was  expected  to 
be  completed  in  less  than  24  months,  but  for  which 
delays  were  encountered  that  extended  the  completion 
period  beyond  24  months,  an  interim  audit  also  is  to 
be  performed.  Such  an  audit  will  be  based  upon  the 
Form  ED-113  A,  submitted  at  the  40  percent  project 
completion  point. 

c.  Final  audits  will  be  performed  on  most  projects. 
These  audits  will  be  made  after  the  grantee  has 
prepared  and  has  made  available  to  the  auditor  (i) 
the  final  Outlay  Report  and/or  Request  for 
Reimbursement  for  Construction  Programs-LPW  (page  2 
of  Form  ED-113A),  and  (ii)  a  final  project 
acceptance  report. 

d.  In  order  for  the  audit  reports  to  be  submitted  in 
a  timely  manner,  the  grantee  should  arrange  for  the 
audits  well  before  the  40  percent  completion  point 
where  interim  reports  are  required  and  at  least 
thirty  (30)  days  prior  to  project  completion  when 
final  audit  reports  are  required.  (See  Section  V  A) 

e.  The  Regional  Audit  Manager  serving  the  State  in 
which  the  grantee  is  located  is  to  be  notified  when 
the  grantee  arranges  for  the  audit  as  provided  in 
Section  IV  C  1  and  2  of  this  Guide. 
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B.  Background  Information  Applicable  to  the  Act  of  1977 

The   foregoing  outline  for  the  Act  of  1976  also  applies 
to  the  Act  of  1977  except  as  noted  as  follows: 

1 •  Authority  -  No  change. 

2*  Objectives  -  No  change. 

3.  Availability  of   Funds  -  An  additional  $4.0  billion 
has  been  appropriated. 

4.  Eligible  Applicants  -  No  change. 

5.  Eligible  Areas  - 

a.  $100  million  set-aside  for  grants  to  Indian 
tribes  and  Alaskan  Native  villages. 

b.  $70  million  set-aside  for  grants  rejected  under 
the  1976  Act  in  error. 

c.  After  the  above  set-asides,  65  percent  of  the 
funds  shall  be  allocated  to  States  on  the  basis  of 
the  ratio  of  number  of  unemployed  persons  in  the 
State  to  the  total  number  of  unemployed  in  all 
States,  and  35  percent  of  these  funds  shall  be 
allocated  to  States  having  an  unemployment  ratio  in 
excess  of  6.5  percent  on  the  basis  of  the  relative 
severity  of  unemployment  in  each  such  State. 
Except,  that  no  State  shall  be  allocated  less  than 
three  quarters  or  more  than  twelve  and  one  half 
percent  of  such  funds. 

d.  The  Act  of  1977  adds  "the  Trust  Territory  of  the 
Pacific  Islands11  to  the  definition  of  "State". 

6.  Types  of  Grants  -  No  change. 


7.  Eligible  and  Ineligible  Projects  -  No  change,  except 
construction  activities  cannot  be  performed  by  force 
account.   (See  Section  VI,  Item  B5). 

8.  Department  of  Commerce  Audit  Policies  -  No  change. 

9.  Additional  Provisions  of  the  Act  of  1977  of  concern 
to  the  Auditor 

a.  Projects   for  the  transportation  and  provision  of 
water  to  drought-stricken  areas  may  be  included. 


b.  Only  projects  accomplished  by  competitive  bid 
construction  contracts  will  be  approved  unless  the 
Secretary  finds  that  some  other  method  is  in  the 
public  interest.  Except  for  a  very  few  instances, 
this  has  the  effect  of  eliminating  force  account 
projects . 

c.  Grantees  are  required  to  certify  that  "illegal" 
aliens  will  not  be  employed. 

d.  Only  articles,  materials  and  supplies  mined  or 
produced  in  the  United  States  shall  be  used  in 
projects  except  when  the  Secretary  finds  that  to  do 
so  would  not  be  in  the  public  interest. 

e.  Ten  per  cent  of  each  grant  is  to  be  expended  for 
minority  business  enterprises,  except  to  the  extent 
that  the  Secretary  determines  otherwise. 

C.  Identification  of  Projects 

Projects   can   be  identified  by  their  project  number  as 
shown  in  the  following  example: 


Project  No.  04-51-24614 


Project  sequence  number 


Designation  of  LPW  I  or  II 


Type  of  grant 
EDA  Regional  Office 


The  EDA  Regional  Offices  are 


01 


04 


05 
06 
07 
08 


Mo 


Atlantic 

Philadel 

Southeas 

Atlanta 

Rocky 

Denver  , 

Midweste 

Chicago, 

Western 

Seattle, 

Southwes 

Austin  , 


Regional  Office 
phia ,  Pennsylvania 
tern  Regional  Office 

Georgia 
untain  Regional  Office 
Colorado 
rn  Regional  Office 

Illinois 
Regional  Office 

Washington 
tern  Regional  Office 
Texas 
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b.  The  types  of  grants  are: 

51  100  percent  direct  from  EDA  to  applicant 

52  Supplemental  to  another  Federal  agency 
having  a  Memorandum  of  Understanding  with 
EDA 

71  Supplemental  for  a  State  or  local  share 

72  Supplemental  to  another  Federal  agency  not 
having  a  Memorandum  of  Understanding  with 
EDA 

c.  Designations  of  LPW  I  and  II: 

0  LPW  I  (Round  One) 
2  LPW  II  (Round  Two) 

III.  FUNDING  AND  ADMINISTRATION  OF  GRANTS 

A.  Funding 

EDA  grant  funds  are  to  be  expended  only  for  the 
purposes  and  activities  covered  by  a  grantee's  approved 
project  plans  and  budget,  including  project  and/or 
contract  changes  approved  according  to  EDA  instructions. 
(Records  of  the  project  plans  and  applicable  contracts,  as 
revised,  are  to  be  retained  by  the  grantee  and  by  the 
project  Architect/ Engineer .) 

Grant  disbursements  normally  will  be  by  Letter  of 
Credit.  The  procedures  to  be  followed  by  the  grantee  in 
obtaining  funds  by  drawing  on  a  Letter  of  Credit  are 
contained  in  the  "Disbursement"  sections  of  the  EDA 
booklets,  entitled  "Engineering  and  Construction 
Guidelines  for  the  Local  Public  Works  Capital  Development 
and  Investment  Program"  and  "Engineering  and  Construction 
Guidelines  for  Force  Account  Projects  for  the  Local  Public 
Works  Capital  Development  and  Investment  Program." 
Briefly  stated,  the  initial  Letter  of  Credit  will  be 
issued  upon  acceptance  of  the  grant  offer,  for  50  percent 
of  the  grant  amount.  When  the  construction  of  the  total 
project  is  at  least  40  percent  complete  and  upon 
submission  of  a  Outlay  Report  and/or  Request  for 
Reimbursement  for  Construction  Programs  -  LPW  (page  2  of 
Form  ED-113A),  showing  the  status  of  incurred  costs,  the 
grantee  may  apply  for  an  amended  Letter  of  Credit  for  the 
remaining  50  percent  of  the  grant.  The  grantee  may  draw 
funds  on  a  Letter  of  Credit  only  as  needed  to  pay  the 
costs  incurred  on  behalf  of  the  LPW  project(s). 

When  four  or  more  grants  have  been  made  to  the  same 
grantee,  the  funding  requirements  of  such  grants   will   be 
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consolidated  into  a  single  Letter  of  Credit.  Separate 
Form  ED-113A  reports  and  separate  audits,  however,  still 
will  be  required  for  each  grant. 

Grants  of  $120,000  or  less  will  be  funded  by  U.S. 
Treasury  checks  rather  than  Letters  of  Credit.  However, 
those  grants  of  $120,000  or  less,  which  are  made  to  a 
grantee  that  qualifies  for  a  consolidated  Letter  of 
Credit,  will  be  included  in  such  consolidations.  For 
those  grantees  to  be  funded  by  U.S.  Treasury  checks,  the 
first  check  is  to  be  issued  for  50  percent  of  the  grant 
when  the  grantee  has  started  on-site  labor.  A  second 
check  for  the  remaining  50  percent  of  the  grant  will  be 
issued  when  EDA  receives  the  Form  ED-113A  after  the 
construction  of  the  project  is  at  least  40  percent 
complete . 

B.  Contracts  and  Subgrants 

The  grantee  may  contract  with  commercial  and 
professional  organizations  or  subgrant  with  other 
governmental  organizations  a  significant  portion  of  the 
work  for  which  it  is  responsible.  Each  contractor  or 
subgrantee  should  be  working  under  a  written  agreement 
which  contains  complete  information  on  the  services  to  be 
performed,  the  price  to  be  paid  or  budget  of  the  estimated 
cost  to  perform  the  work  and  the  duties  of  each  party  (the 
grantee  as  well  as  the  contractor  or  subgrantee) . 

Where  the  performance  of  a  part  of  the  basic  LPW  grant 
is  contracted  or  delegated  to  another  organization,  the 
grantee  is,  nevertheless,  responsible  for  performance  of 
all  aspects  of  the  project,  including  proper  accounting 
for  the  expenditure  of  funds  by  the  contractor  or 
subgrantee  and  audit  of  the  contractor  or  subgrantee. 
(For  requirements  for  audit  of  contracts  or  subgrantees, 
see  Section  IV  F. ) 

C.  Financial  and  Performance  Reports 

The  following  reports  are  required  at  stipulated  times 
for  each  LPW  project. 

1.  An  LPW  Project  Performance  Report  (page  1  of  Form 
ED-113A)  and  the  Outlay  Report  and/or  Request  for 
Reimbursement  for  Construction  Programs  -  LPW  (page  2 
of  Form  ED-113A)  are  to  be  submitted  to  EDA  on  a 
quarterly  basis  for  performance  evaluation  purposes  and 
when  the  construction  of  the  total  project  is  at  least 
40  percent  complete  in  order  for  an  amended  Letter  of 
Credit  or  a  U.S.  Treasury  check  to  be   issued   for   the 
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remaining  50  percent  of  the  grant.  Upon  completion  of 
the  project,  the  grantee  is  to  prepare  a  final  Outlay 
Report  and  /or  Request  for  Reimbursement  for 
Construction  Programs-LPW  (page  2  of  Form  ED-113A), 
which  after  audit,  will  serve  as  the  basis  for  EDA  to 
administratively  close  out  the  grant  project. 

2.  A  report  of  Federal  Cash  Transactions  (Form  CD-286) 
will  be  prepared  by  the  grantee  and  submitted  to  EDA 
within  15  working  days  after  the  close  of  each  calendar 
quarter . 

3.  A  Minority  Business  Enterprise  Utilization  Report, 
Part  A  (Form  ED-530)  must  be  completed  for  each  LPW 
Round  II  grant  before  the  issuance  of  the  first  Letter 
of  Credit  and  at  40  percent  completion  of  the  project 
prior  to  the  issuance  of  the  second  Letter  of  Credit 
unless  EDA  has  specifically  excused  the  grantee  from 
filing  this  report.  If  a  project  involves  more  than 
one  contract,  the  grantee  must  list  all  the  contracts 
on  Form  ED-530,  Part  A.  Also,  the  grantee  must  secure 
Form  ED-530,  Part  B,  from  each  minority  business 
enterprise  as  soon  as  the  firm  has  executed  a  binding 
contract  to  provide  services  or  supplies  for  the 
project.  The  minority  firms  identified  by  the  grantee 
on  Part  A  and  for  which  Parts  B  of  Form  ED-530  have 
been  submitted  to  EDA  can  be  expected  to  be  the 
minority  firms  for  which  "Minority  Business  Enterprise 
Project  Costs"  are  shown  on  the  final  Outlay  Report 
and/or  Request  for  Reimbursement  for  Construction 
Programs  -  LPW  (page  2  of  Form  ED-113A). 

4.  A  Final  Acceptance  Report  is  to  be  furnished  the  EDA 
Regional  Office.  As  a  minimum,  this  report  is  to 
consist  of  a  statement  by  the  Architect/Engineer  that 
the  project  has  been  accomplished  in  accordance  with 
the  plans  and  specifications.  If  work  was  performed  by 
a  contractor,  a  statement  signed  by  the  grantee  that  it 
has  accepted  that  work  also  is  to  be  furnished.  Where 
the  work  was  performed  by  the  grantee,  it  also  is  to 
sign  a  statement  that  the  project  has  been  accomplished 
in  accordance  with  the  plans  and  specifications. 


Financial  Responsibilities  of  the  Grantees, 
Contractors  and  Subgrantees' 

1 .  Responsibilities  of  the  Grantee 

The   grantee   assumes   responsibility   for  financial 
administration  of  grant  funds  as  set  forth  in   the   EDA 
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booklet  "Guidelines  for  Accounting  and  Financial 
Management  Systems  for  LPW  Projects."  These 
responsibilities  include : 

a •  General  Requirements 

(1  )    Accounting   System   and  Internal  Accounting 
Controls 

The  grantee  must  have  established  fiscal 
controls  and  accounting  procedures  which  assure 
proper  disbursement  of,  and  accounting  for,  grant 
funds  and  matching  share  requirements  (if  any)  of 
the  grant.  This  requirement  also  applies  to 
funds  disbursed  by  the  contractors  and 
subgrantees. 

(2)    Accounting  Personnel 

The  grantees,  contractors  and  subgrantees 
are  to  employ  adequate  personnel  to  assure  that 
their  financial  operations  and  the  administration 
of  their  accounting  system  and  related  internal 
accounting  controls  meet  the  standards  outlined 
in  Attachment  G  of  FMC  74-7.  (See  Appendix  F) 

b.  Special  Requirements 

(1  )    Periodic  Audit 

The  grantee  is  responsible  for  arranging  to 
have  an  audit  of  the  grant  made  with  reasonable 
frequency,  but  at  least  once  every  two  years  and 
upon  completion  or  termination  of  the  grant.  The 
only  exception  to  this  requirement  is  where  the 
grantee  is  notified,  in  writing,  that  the  Office 
of  Audits  will  perform  the  required  audit. 

For  all  projects  expected  to  be  completed 
more  than  24  months  from  the  date  of  the  grant 
offer,  the  audits  will  be  performed  in  two  parts. 
The  first  part  will  be  an  audit  of  the  grantee's 
statement  of  costs  incurred  (page  2  of  Form  ED- 
USA)  at  the  time  of  40  percent  completion  of  the 
project.  This  will  require  an  interim  audit  to 
be  performed  immediately  after  the  grantee 
submits  Form  ED-113A  at  the  40  percent  completion 
point.  The  second  part  of  the  audit  will  be 
performed  based  upon  the  Form  ED-113A  prepared  by 
the   grantee      after      completion      of     the      project. 
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(Details   concerning  the  schedule  for  issuance  of 
audit  reports  is  provided  in  Section  V.  A.) 

(2)    Use  of  Department  of  Commerce  Audit 
Instructions 

For  audits  of  LPW  grants  which  are 
conducted  by  State  or  local  government  audit 
organizations  or  independent  public  accountants, 
the  grantee  is  encouraged  to  select  an  auditor 
and  to  assure  that  the  audit  is  performed  in 
accordance  with  the  requirements  of  this  Guide. 
(See  Sections  IV  A,  B,  and  C  of  this  Guide  for 
auditor  selection  criteria.) 

2.  Responsibilities  of  Contractors  and  Subgrantees 

Since  the  grantee  is  responsible  for  the  overall 
administration  of  EDA  grant  funds,  a  contractor  or 
subgrantee  is  responsible  directly  to  the  grantee  and 
has  the  same  financial  responsibilities  to  it  as  the 
grantee  has  to  EDA.  The  grantee  must,  therefore, 
assure  itself  that  its  contractors  meet  all  of  the 
requirements  enumerated  above.  If  the  grantee's 
internal  controls  do  not  provide  such  assurance,  the 
auditor  should  accordingly  expand  audit  tests.  If  it 
is  found  that  the  contractor ( s)  has,  in  fact,  not 
complied  with  contract  provisions,  appropriate 
disclosure  should  be  made  in  the  audit  report. 

IV.   GENERAL  AUDIT  INSTRUCTIONS 

A.  Selection  of  Auditor 

Inasmuch  as  LPW  grantees  are  State  or  local 
governmental  units,  it  is  anticipated  that  the  audits  will 
normally  be  performed  by  public  audit  organizations.  If 
for  any  reason,  public  auditors  are  not  available, 
independent  public  accountants  may  be  engaged  for  that 
purpose . 

So  that  audits  performed  by  public  auditors  and 
independent  public  accountants  may  satisfy  fully  the 
Department  of  Commerce's  needs,  it  is  imperative  that  the 
audits  be  performed  in  accordance  with  this  Guide  and  that 
the  auditors  who  perform  this  work  meet  the  following 
criteria . 
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B.  Eligibility  of  Accountants  and  Auditors 
to  Perform  Audits 

The  Department  of  Commerce  will  recognize  the  following 
individuals  or  organizations  as  being  eligible  to  conduct 
audits  of  LPW  grants. 

1 .  Public  or  Internal  Auditors 

The  term  "public  auditor"  refers  to  auditors  who  are 
employees  of  governmental  organizations  such  as  town 
auditors,  or  city,  county,  or  State  audit 
organizations.  To  be  eligible  to  conduct  audits  of  LPW 
grants,  the  public  auditor  must: 

a.  Be  independent  of  the  grantee  organization 
performing  the  grant.  If  the  public  auditor  has  any 
close  organizational  relationship  with  the  grantee 
organization,  details  of  the  relationship  should  be 
reported  to  the  Regional  Audit  Manager  for 
determination  as  to  whether  the  relationship  impares 
the  independence  of  the  auditor. 

b.  Not  be  an  audit  organization  whose  prime  function 
is  to  audit  vouchers  prior  to  payment. 

In  cases  where  the  grantee  has  entered  into 
contracts  or  subgrants  which  require  audit,  such 
contractors  or  subgrantees  may  be  audited  by  the 
grantee's  staff  of  internal  auditors. 

2.  Independent  Public  Accountants 

The  term  "Independent  Public  Accountant"  as  used 
herein  means  an  independent  certified  public 
accountant,  or  an  independent  public  accountant 
licensed  on  or  before  December  31,  1970,  who  is 
certified  or  licensed  by  a  regulatory  authority  of  a 
State  or  other  political  sub-division  of  the  United 
States.  The  word  "independent"  is  used  in  the  same 
sense  as  prescribed  by  Rule  101  of  the  Rules  of 
Conduct,  Code  of  Professional  Ethics  of  the  American 
Institute  of  Certified  Public  Accountants,  as  of  March 
It  1973,  or  thereafter  amended. 

The  Department  of  Commerce  will  not  recognize  any 
certified  or  licensed  public  accountant  as  independent 
who  is  not  in  fact  independent.  An  accountant  will  not 
be  considered  independent  with  respect  to  any  grantee 
with  which  he  has,  or  has  had  during  the  period  covered 
by  the  audit,  any  relationship  deemed  by  the  Department 
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as  creating  a  conflict  of  interest.  Relationships  such 
as  being  director,  officer,  or  employee  (voluntary  or 
paid)  of  the  grantee,  certain  family  relationships  with 
grantee  officials,  or  rendering  bookkeeping  services  on 
the  grant  to  be  audited  should  be  reported  to  the 
Regional  Audit  Manager  for  determination  as  to  whether 
the  relationship  constitutes  a  conflict  of  interest. 

Small  organizations  have  limited  staffs  and,  as  a 
result  may  have  limited  capabilities  for  maintaining 
good  accounting  records.  In  such  instances  the 
independent  auditor  may  be  called  upon  to  assist  in 
maintaining  the  accounting  records  and  in  preparing  the 
financial  statements.  The  independent  auditor  is  not 
necessarily  lacking  independence  simply  because  he  has 
performed  these  services. 

If   there   appears  to  be  any  potential  impairment  of 

independence  or  possibility  of  conflict  of   interest, 

the   auditor   should  report  the  facts  in  writing  to  the 

Regional  Audit  Manager  serving  the  State  in   which   the 

grantee    is    located    (see    Section  VII)    for   a 

determination  as  to  the  acceptability  of  the  proposed 
audit . 

C.  Approval  for  Conducting  Audits 

Unless  advised  in  writing  that  the  Office  of  Audits, 
U.S.  Department  of  Commerce  will  perform  the  required 
audit,  the  grantee  is  responsible  for  selecting  the  audit 
organization  and  for  approving  its  proposal  to  do  the 
required  audit(s).  Although  the  grantee  is  responsible 
for  final  approval  of  the  audit  proposal,  the  applicable 
DoC  Regional  Audit  Manager  will  be  available  for  advice 
regarding  the  cost  of  the  audit.  The  addresses  of  the 
regional  audit  offices  and  the  geographic  areas  which  they 
serve  are  shown  in  Section  VII  of  this  Guide. 

If  the  audit  is  to  be  performed  by  a  State  or  local 
government  audit  organization,  the  grantee  must  assure 
that  the  criteria  in  Section  IV  B  1  above,  are  met  and 
obtain  a  satisfactory  proposal  in  conformity  with 
established  State  or  local  government  practice.  Note, 
however,  that  the  State  or  local  government  practice  for 
audit  must  meet  the  minimum  requirements  of  paragraph  1, 
below. 

If  an  independent  public  accountant  is  to  be  engaged, 
the  grantee  is  to  select  one  who  meets  the  criteria  set 
forth  in  Section  IV  B  2,  above.  In  obtaining  an 
independent  public   accountant   to   perform   the   required 
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audit  work,  the  grantee  is  encouraged  to  engage  the  firm 
by  competitive  negotiations  that  take  into  consideration 
such  factors  as  experience,  plans,  qualifications  and 
price.  Engagement  of  minority  independent  public 
accountants  is  encouraged.  Contracting  for  the  services 
of  an  independent  public  accountant,  in  any  event,  must  be 
predicated  upon  receipt  of  a  satisfactory  proposal  and 
accomplished  in  accordance  with  established  practices  of 
the  State  or  local  government.  Note,  however,  that  these 
contracting  practices  must  meet  the  minimum  standards  of 
Attachment  0  to  FMC  74-7  (Appendix  F)  and  paragraph  2, 
below. 

1 .  Audits  by  State  or  Local  Government  Audit 
Organizations 

Where  the  grantee  routinely  is  audited  at  least  once 
every  two  years  by  a  State  or  local  government  audit 
organization,  the  grantee  should  inform  the  DoC 
Regional  Audit  Manager  of  the  schedule  for  the  next 
audits,  the  estimated  dates  on  which  the  reports  will 
be  distributed,  and  whether  these  audits  will  include 
coverage  of  the  LPW  grant.  For  those  situations  where 
the  grantee  is  not  audited  routinely  by  public 
auditors,  the  grantee  may  make  arrangements  with  the 
applicable  State  or  local  government  audit  organization 
for  the  required  LPW  audit  and  then  notify  the  Regional 
Audit  Manager  in  order  to  apprise  him/her  of  the 
scheduled  audit.  In  either  event,  the  grantee  is  to 
obtain  and  approve  a  proposal  from  the  State  or  local 
government  audit  organization  or  is  to  enter  into  a 
written  agreement  with  it  in  which  the  audit 
organization : 

a.  Indicates  that  it  is  independent  of  the  grantee!s 
direction  or  control. 

b.  Acknowledges  that  (i)  the  examination  will  be 
conducted  in  accordance  with  generally  accepted 
auditing  standards,  and  (ii)  the  scope  of  the  LPW 
audit  and  the  resulting  report  will  meet  the  minimum 
requirements  of  this  Guide. 

c.  Provides  an  estimate  of  the  charge,  if  any,  for 
the  audit. 

d.  Provides  an  estimate  of  the  dates  the  work  will 
begin  and  the  report  delivered. 

e.  Agrees  that  the  working  papers  prepared  in 
connection  with  the  audit  will   be  retained   for   a 
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period  of  three  (3)  years  from  the  date  of  the  final 
audit  report  and  that  these  working  papers  will  be 
made  available  for  examination  by  representatives  of 
the  Office  of  Audits  or  its  designee,  if  requested. 

A  sample  proposal  is  furnished  for  your  guidance 
as  Appendix  A,  Part  I  of  this  Guide.  The  audit 
proposal  should  be  approved  or  audit  agreement 
executed  as  soon  as  practicable  after  construction 
of  the  total  project  is  reported  to  be  40  percent 
complete.  Upon  approval  of  the  proposal  or 
execution  of  the  audit  agreement,  a  copy  of  either 
is  to  be  furnished  to  the  Regional  Audit  Manager. 
(See  Section  V  A  concerning  the  schedule  for 
issuance  of  audit  reports  and  Section  VII  for 
addresses  of  the  regional  audit  offices  and  their 
geographic  areas  of  responsibility.) 

2.  Audit  by  Independent  Public  Accountants 

In  lieu  of  an  audit  performed  by  a  State  or  local 
government  audit  organization,  an  independent  public 
accountant  may  be  engaged  for  that  purpose. 

Before  engaging  an  independent  public  accountant, 
the  grantee  is  to  select  an  accountant  and  obtain  a 
proposal  from  him  in  accordance  with  established  State 
or  local  government  practices.  So  as  to  obtain 
assurances  concerning  the  work  to  be  performed,  plus 
details  on  the  fees  to  be  charged  and  timing  of  the 
work,  each  proposal  should  include  the  following  items: 

a.  A  statement  that  he/she  is,  in  fact,  an 
independent  public  accountant  as  described  in 
Section  IV  B  2. 

b.  An  acknowledgment  that  (i)  the  examination  will 
be  conducted  in  accordance  with  generally  accepted 
auditing  standards,  and  (ii)  the  scope  of  the  audit 
and  the  resulting  report  will  meet  the  minimum 
requirements  of  this  Guide. 

c.  A  list  setting  forth: 

(1)  the  number  of  hours  constituting  a  work-day 
and  the  rates  per  day  charged  for  each 
classification  of  accountant. 

(2)  the  estimated  number  of  man-days  required 
to  perform  the  audit, 
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(3)  the  estimated  out-of-pocket  costs,  if  any, 
and 

(4)  the  estimated  maximum  fee,  based  on 
conditions  present  at  the  time  of  the  job  survey, 
and  out-of-pocket  costs  to  be  charged  for  the 
audit . 

d.  An  estimate  of  the  dates  the  work  will  begin  and 
the  report  delivered. 

e.  An  acknowledgment  that  the  working  papers 
prepared  in  connection  with  the  audit  will  be 
retained  for  a  period  of  three  (3)  years  from  the 
date  of  the  final  audit  report  and  that  these 
working  papers  will  be  made  available  for 
examination  by  representatives  of  the  Office  of 
Audits  or  its  designee,  if  requested, 

f.  An  acknowledgement  that  the  Regional  Audit 
Manager  will  be  advised  promptly  of  any 
irregularities  of  the  type  described  in  Section  IV. 1 
of  this  Guide. 

A  sample  proposal  is  furnished  in  Appendix  A, 
Part  I.  It  is  the  responsibility  of  the  grantee  to 
review  and  approve  the  accountant fs  proposal  in 
writing,  as  soon  as  practicable  after  the  project  is 
reported  to  be  40  percent  complete  and  in  any 
instance  at  least  thirty  (30)  days  prior  to  the  date 
the  project  is  scheduled  to  be  completed.  (See 
Section  V.  A  concerning  the  schedule  for  issuance  of 
audit  reports.)  A  copy  of  the  proposal  and  approval 
letter  is  to  be  submitted  to  the  Regional  Audit 
Manager  serving  the  State  in  which  the  grantee  is 
located  (See  Section  VII)  in  order  to  apprise 
him/her  of  the  forthcoming  audit. 

D.  Responsibility  of  Public  Auditors  and 
Independent  Public  Accountants 

In  accordance  with  the  generally  accepted  auditing 
standards  in  auditing  governmental  programs,  public 
auditors  and  independent  public  accountants  who  perform 
audits  of  LPW  grantees  will  be  responsible  for  observing 
the  U.S.  General  Accounting  Office's  "Standards  for  Audit 
of  Governmental   Organizations,   Programs,   Activities  & 
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Functions"^/  (Hereafter  referred  to  as  the  GAO  Standards.) 
The  scope  of  LPW  project  audits  will  cover  the  financial 
and  compliance  elements  of  the  GAO  Standards  which  will 
include  examinations  of  the  grantee's  financial 
representations  (Page  2  of  Form  ED-113A)  and  an  evaluation 
of  the  grantee's  compliance  with  applicable  grant 
provisions  and  LPW  project  instructions. 

Therefore,  it  is  essential  that  public  auditors  and 
independent  accountants  be  familiar  with  the  LPW  grant 
conditions,  and  the  contents  of  this  Guide.  In  particular, 
it  is  necessary  to  recognize  the  extraordinary  provisions 
of  the  LPW  grant's  Standard  Terms  and  Conditions  since 
these  contain  numerous  restrictions  on  the  grantee's 
operation.  Instances  of  grantee  non-compliance  with  such 
governing  criteria  are  to  be  disclosed  in  the  audit 
report. 

E.  Background  Information  to  be  Provided  by  the  Grantee 

Before  commencing  an  audit  of  the  LPW  project  grant, 
the  public  auditor  or  independent  public  accountant  should 
request  the  grantee  to  make  all  of  the  following  reference 
materials  available  at  the  grantee's  office: 

1.  A  copy  of  the  grantee's  application  (Form  ED-101  LPW 
plus  Form  ED-101  LPW-S  for  Round  II  grants)  to  EDA  for 
the  LPW  project  grant,  together  with  all  amendments. 

2.  The  signed  LPW  Offer  of  Grant  and  attached  Standard 
Terms  and  Conditions,  and  approved  Form  ED-508  LPW, 
"Local  Public  Works  Project  Line  Item  Estimated  Costs." 

3.  A  precise  description  of  the  LPW  grant  project,  as 
approved  by  EDA.  This  is  to  include  the  description 
included  in  the  grant  applications  plus  the  plot  plan, 
basic  drawings  and  specifications  that  describe  the 
parameters  and  details  of  the  project. 

4.  A  list  of  all  contracts  and/or  subgrants  issued  by 
the  grantee  for  work  required  under  the  LPW  grant.  A 
copy  of  each  such  agreement  also  should  be  furnished 
together  with  a  copy  of  each  change  order  issued 
thereunder  and  a  copy  of  whatever  approvals  were 
provided  by  the  architect/engineer  and  by  EDA. 


1/For  sale  by  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington,  D.C.  20402,  stock 
number  2000-00110.  Also  see  "Auditing  Standards  Established 
by  the  GAO  -  Their  Meaning  and  Significance  for 
Journal  of  Accountancy,  January  1974,  pp.  33-39. 
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5.  The  following  applicable  EDA  booklets: 

a.  "Engineering  and  Construction  Guidelines  for  the 
Local  Public  Works,  Capital  Development  and 
Investment  Program"  issued  September  1976  (for  LPW 
I)  and  June  1977  (for  LPW  II). 

b.  "Engineering  and  Construction  Guidelines  for 
Force  Account  Projects  for  the  Local  Public  Works, 
Capital  Development  and  Investment  Program"  issued 
September  1976. 

c.  "Accounting  and  Financial  Management  System 
Guidelines  for  the  Local  Public  Works,  Capital 
Development  and  Investment  Program"  issued  October 
1976  (for  LPW  I)  and  May  1977  (for  LPW  II). 

6.  Any  additional  EDA  policy  letters  or  instructions 
sent  to  the  grantee  for  observance  in  the  performance 
or  administration  of  the  LPW  grant  project. 

7.  All  correspondence  concerning  this  LPW  grant 
including  the  EDA  letter  acknowledging  the  date  of 
receipt  of  the  grant  application.  (This  notification  by 
EDA  was  sent  to  grantees  on  Standard  Form  ED-1024  or 
other  equivalent  Form) . 

8.  All  reports  submitted  to  EDA  concerning  this  LPW 
grant . 

9.  The  applicable  Davis-Bacon  Department  of  Labor  area 
wage  decision. 

10.  A  copy  of  any  State  or  local  government  legislative, 
executive  or  judicial  orders  or  directives  which  have  a 
direct  bearing  on  the  administration  of  this  LPW  grant. 

11.  All  public  auditor  and  independent  public  accountant 
examinations  or  audits  of  the  grantee  within  the 
previous  18  months. 

12.  A  list  of  all  non-expendable  items  (tangible 
personal  property  having  a  useful  life  of  more  than  one 
year  and  acquisition  cost  of  $300  or  more  per  unit) 
purchased  with  grant  funds. 

13.  A  title  opinion  from  the  grantees  legal  advisor  that 
the  grantee  has  obtained  rights  to  the  project  site. 

14.  The  final  acceptance  report. 
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F.  Audits  of  Contractors  and  Subgrantees 

In  cases  where  the  grantee  enters  into  agreements  with 
other  organizations  to  perform  all  or  part  of  its  work 
under  the  LPW  grant,  the  grantee  is  nevertheless 
responsible  for  the  performance  of  the  overall  program, 
including  proper  accounting  for  the  expenditure  of  funds. 
In  view  of  this,  audits  of  grantees  are  to  include 
coverage  of  each  contractor  or  subgrantee  under  cost- 
reimbursable  agreements  only,  for  whom  it  is  estimated 
that  the  Federal  share  of  costs  incurred  will  exceed 
$25,000.  (This  does  not  apply  to  fixed  price  contracts.) 

Contractors  and  subgrantees  may  have  separate  audits 
performed  by  independent  auditors  (or  government  auditors, 
if  a  public  agency).  In  some  instances  the  grantee  may 
use  its  internal  audit  staff  to  conduct  surveys  and  audits 
of  contractors.  In  any  case,  it  is  the  grantee's 
responsibility  to  assure  that  an  audit  proposal  is 
obtained  from  the  independent  public  accountant  or  public 
audit  organization  and  is  properly  approved  by  the  grantee 
prior  to  commencing  the  audit.  (See  Sections  IV  A,  B  and 
C  of  this  Guide) 

To  conserve  EDA  funds  and  to  preclude  duplication  of 
audit  effort,  the  grantee's  auditors  should  make  maximum 
utilization  of  other  auditors'  coverage  of  contractors  or 
subgrantees.  However,  the  grantee's  auditor,  on  the  basis 
of  his  professional  judgment  in  a  particular  situation, 
must  decide  whether  to  rely  upon  the  other  auditors'  work 
entirely,  or  if  necessary,  perform  test  checks  of  their 
work,  or  perform  his  own  audit. 

Where   audits   of   contractors  or   subgrantees  are 

performed  by  other  auditors,  the  grantee's  auditor  is  not 

expected   to  assume  responsibility  for  their  work.   He  may 

express   an   opinion   regarding    the   contractors'  or 
subgrantees'    activities   on   the   basis  of  the   other 

auditors'  reports  and  state  the  extent  of  his  reliance  in 
the  scope  paragraph. 

G.  "Exit"  Conference 

Upon  completion  of  the  field  work,  the  auditor  should 
hold  a  closing  or  "exit"  conference  with  senior  officials 
of  the  grantee  in  order  to  discuss  the  results  of  the 
audit.  The  officials  in  attendance  should  include  at 
least  the  official  designated  to  receive  the  audit 
results,  the  official  directing  the  work  and  a  senior 
financial  officer  such  as  the  comptroller. 
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The  exit  conference  serves  to  provide  grantee  officials 
with  advance  information  as  a  basis  for  initiating  action 
without  waiting  for  the  final  report.  It  also  gives  the 
auditor  an  opportunity  to  obtain  additional  information, 
explanations,  or  comments  on  audit  results  which  may  have 
a  bearing  on  his  conclusions.  Whenever  possible,  the  con- 
currence of  grantee  officials  or  their  reasons  for 
nonconcurrence  should  be  obtained  and  incorporated  in  the 
report. 

H.  Distribution  of  Audit  Reports 

Reports  on  audit  of  LPW  grants  are  to  be  forwarded  to 
the  addressee  designated  in  Section  V  H  of  this  Guide 
along  with  the  invoice  for  audit  services.  Four  copies  of 
the  audit  report,  one  copy  of  the  audit  invoice,  and  two 
copies  of  any  communication  of  material  weaknesses  in 
internal  accounting  control  as  defined  in  the  AICPA's 
Statement  on  Auditing  Standards  Number  20  are  to  be 
forwarded  to  the  Regional  Audit  Manager  serving  the  State 
in  which  the  grantee  is  located.  The  Regional  Audit 
Manager  will  distribute  the  audit  report  to  EDA.  The 
addresses  of  the  regional  audit  offices  and  the  geographic 
areas  which  they  serve  are  shown  in  Section  VII  of  this 
Guide. 

I.  Matters  Requiring  Immediate  Action 

During  the  course  of  the  audit,  if  there  is  strong 
indication  that  an  irregularity  involving  LPW  grant  funds 
as  defined  in  the  AICPA's  Statement  on  Auditing  Standard 
Number  16  may  exist,  the  auditor  is  to  promptly  notify  the 
Regional  Audit  Manager.  In  situations  of  this  type 
involving  contractors,  the  Director  of  the  grantee 
organization  also  is  to  be  advised.  The  matter  involved 
should  subsequently  be  included  in  the  audit  report  with 
the  status  of  action  taken. 

The  auditor  also  is  to  notify  the  grantee  and  the 
Regional  Audit  Manager  of  any  significant  delays  which  are 
expected  or  have  been  encountered  in  meeting  the  report 
delivery  date  shown  in  the  approved  audit  proposal  or 
contract. 

In  either  of  these  situations,  the  required 
notification  may  be  written  or  by  telephone,  but  the 
Regional  Audit  Manager  and  Director  of  the  grantee 
organization  should  be  provided  a  full  explanation  of  the 
situation  including  the  apparent  cause. 
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J.  Retention  of  Audit  Working  Papers 

Audit  working  papers  should  be  retained  by  the  auditor 
for  a  period  of  three  (3)  years  from  the  date  of  the  final 
audit  report  with  the  understanding  that  they  are  subject 
to  review  by  the  Office  of  Audit  at  any  reasonable  time. 

K.  Inquiries  Relating  to  Audits 

Any  inquiries  or  comments  relating  to  this  Guide  or  to 
the  audits  of  LPW  grantees  should  be  directed  to  the 
Regional  Audit  Manager  serving  the  State  in  which  the 
grantee  is  located. 

L.  Program  for  Quality  Control  Review  of 
Public  Accountants*  Reports 

The  Office  of  Audits,  U.S.  Department  of  Commerce  will 
participate  with  the  audit  organizations  of  several 
Federal  agencies  in  a  program  developed  with  the  AICPA  to 
review  and  take  action  on  members1  alleged  substandard 
reports  received  by  the  cooperating  Federal  agencies. 

This  program  covers  reports  issued  on  financial 
representations,  compliance  with  statutes,  rules, 
regulations,  and  contractual  agreements;  and  includes 
alleged  deficiencies  in  the  adequacy  of  working  papers 
which  support  audit  conclusions.  The  program  for  quality 
control  review  of  reports  submitted  by  public  accountants 
under  this  Guide  will  be  operated  as  follows: 

1.  Regional  Audit  Managers  are  required  to  review  all 
reports  submitted  by  public  accountants  and  are 
required  to  examine  the  accountants1  working  papers  on 
a  selective  but  regular  basis. 

2.  Where  the  Regional  Audit  Manager  finds  that  the 
report  may  be  substandard,  the  Manager  is  to  prepare  a 
memorandum  of  deficiencies  and  conclusions  and, 
together  with  supporting  working  papers,  submit  them  to 
the  Director,  Office  of  Audits,  U.S.  Department  of 
Commerce. 

3.  If  the  Director,  Office  of  Audits,  U.S.  Department 
of  Commerce  concurs  that  the  public  accountant's  report 
may  be  substandard,  he  will  submit  the  documentation  to 
the  AICPA's  Professional  Ethics  and  State  Legislation 
Division  for  review.  At  the  same  time,  the  public 
accountant  will  be  advised  that  his  report  has  been 
submitted  to  the  Professional  Ethics  and  State 
Legislation  Division. 
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4.  The  Professional  Ethics  and  State  Legislation 
Division  will  assign  the  case  to  the  appropriate  ethics 
committee  and  will  promptly  acknowledge  all 
correspondence  and  material  received.  Reports  received 
will  be  processed  as  soon  as  possible. 

5.  A  report  deemed  adequate  by  the  AICPA's  ethics 
committee(s)  will  be  returned  to  the  Department  of 
Commerce.  The  AICPA  will  advise  the  accountant  that 
his  report  was  deemed  adequate  and  was  returned  to  the 
Department  of  Commerce. 

6.  A  report  which  an  AICPA  ethics  committee  believes  to 
require  further  investigation  is  to  be  processed  in 
accordance  with  the  Division's  established  procedures. 
These  procedures  provide  for  direct  communication  with 
the  accountant  to  obtain  his  answers  to  questions 
raised  by  the  report.  After  full  consideration  of  the 
case,  an  AICPA  ethics  committee  would  decide  whether 
to: 

a.  Dismiss  the  case  without  action. 

b.  Urge  the  accountant  to  undertake  an  educational 
program. 

c.  Recommend  admonishment  of  the  accountant  by  the 
Ethics  Executive  Committee. 

d.  Find  a  prima  facie  case  which,  with  the  approval 
of  the  Ethics  Executive  Committee,  would  be  referred 
to  the  Trial  Board. 

7.  As  applicable,  the  Trial  Board  will  hear  the  case 
and  when  appropriate,  invite  Federal  agency 
representatives  to  appear  as  witnesses.  In  accordance 
with  the  AICPA's  by-laws,  the  decisions  of  the  Trial 
Board  will  be  published  in  the  AICPA f s  member  ship 
periodical  with  or  without  the  names  of  the  individuals 
concerned,  at  the  option  of  the  Trial  Board. 


SPECIAL  AUDIT  INSTRUCTIONS 

A.  Periodic  and  Final  Audits 

1.  The  Standard  Terms  and  Conditions  of  the  grant 
agreement  and  EDA  instructions  provide  that  unless 
otherwise  advised  in  writing  by  the  U.S.  Department  of 
Commerce,  Office  of  Audits,  each  LPW  grantee  shall 
arrange   to   have  an  audit  made  of  the  LPW  project.   In 


-25- 


accordance  with  Attachment  G  to  FMC  74-7,  (Appendix  F) 
such  audits  shall  be  made  not  less  frequently  than  once 
every  two  years  and  upon  termination  or  completion  of 
the  project. 

2.  To  accomplish  the  audits  on  a  timely  basis,  the 
grantee  is  responsible  for  promptly  engaging  the 
auditor  and  such  other  advance  planning  and  pre-audit 
actions  as  may  be  required. 

a.  For  projects  expected  to  be  completed  more  than 
two  years  from  the  date  of  grant  offer,  an  interim 
audit  report  will  be  prepared  upon  submission  of  the 
Outlay  Report  and/or  Request  for  Reimbursement  for 
Construction  Programs-LPW  (page  2  of  Form  ED  113A), 
at  40  percent  project  completion.  An  interim  audit 
report  will  also  be  prepared  for  any  projects  for 
which  unexpected  delays  will  extend  the  completion 
period  beyond  24  months.  For  these,  the  Form  ED- 
1 1 3A  prepared  at  40  percent  completion  will  also  be 
used  as  the  cut-off  point  for  the  interim  audit. 
After  an  interim  report  has  been  prepared,  the 
auditor  will  be  responsible  to  perform  whatever 
additional  field  work  is  necessary  in  order  to  issue 
the  final  report  not  later  than  90  days  after 
completion  of  the  final  Form  ED-113A. 

b.  For  LPW  projects  which  require  only  a  final  audit 
report,  the  grantee  must  arrange  for  the  audit  well 
before  completion  of  the  project  in  order  for  the 
auditor  to  review  the  accounting  system  and 
compliance  matters  in  time  to  resolve  any  questions 
which  might  otherwise  delay  the  final  acceptance  of 
the  project.  The  final  audit  report  should  be 
issued  not  later  than  90  days  after  completion  of 
the  final  Form  ED-113A. 

B#  Audit  Objectives 

The  audit  objectives  are  to  report  on  whether: 

1.  The  costs  claimed  to  have  been  incurred  under  the 
grant  are  fairly  stated  in  all  material  respects  in 
conformity  with  the  financial  terms  of  the  grant,  and 

2.  The  grantee  complied  with  the  significant 
requirements  of  the  grant  terms  and  EDA  instructions. 
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C.  Scope   of   Audit 

The  auditor  should  perform  sufficient  examination  of 
financial  transactions,  accounts,  reports,  supporting 
documentation  in  accordance  with  generally  accepted 
auditing  standards,  and  evidence  of  compliance  with 
applicable  grant  provisions  and  EDA  instructions  to 
determine  whether: 

1.  The  final  financial  report  (page  2  Form  ED-113  A) 
submitted  by  the  grantee  presents  fairly  the  Minority 
Business  Enterprise  project  costs  as  well  as  the  total 
costs  incurred  on  behalf  of  the  grant  in  accordance 
with  EDA  requirements. 

2.  The  audited  entity  has  complied  with  the 
requirements  of  the  grant  provisions  and  EDA 
instructions  as  decribed  in  Parts  II  A  and  B  of  the 
Audit  Program  (Appendix  B  of  this  Guide). 

D.  Determining  Allowability  of  Costs 

One  of  the  objectives  of  the  audit  is  to  determine 
whether  the  funds  were  expended  in  accordance  with  the 
requirements  of  the  terms  and  conditions  of  the  grant  and 
EDA  instructions.  Therefore,  the  auditor  must  identify 
and  question  the  allowability  of  any  costs  incurred  for 
goods  or  services  which  are  contrary  to  such  requirements. 

1.  The  criteria  for  questioning  costs  normally  fall 
under  one  or  more  of  the  following  categories: 

a.  Costs  which  are  specifically  designated  as 
unallowable  by  the  Act. 

(1)  Costs  related  to  watercourse,  canal,  etc.  - 
see  Section  106 (a) . 

(2)  Acquisition   of   any   interests   in   real 
property. 

(3)  Maintenance   costs.   (See   Section  VI,  Item 
B4) 

b.  Costs  which  are  specifically  unallowable  under 
the  terms  of  the  grant.  See  Sections  D  3,  4,  5,  and 
16,  of  the  Standard  Terms  and  Conditions. 

c.  Costs  which  are  specifically  unallowable 
according  to  FMC  74-4.  (See  Section  B  1  of  the 
Standard  Terms  and  Conditions  and  Appendix  E.) 
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d .  Costs  which  are  unreasonable.  This  may  include 
costs  which  are  not  specifically  unallowable  or 
unsupportable  but  which  are  not  considered  to 
reflect  an  action  that  a  prudent  person  would  have 
taken  under  the  circumstances  and  conditions  which 
existed  at  the  time  the  decision  to  incur  the  cost 
was  made.  For  example,  unreasonable  costs  could  be 
reflected  in  the  purchase  of  a  supply  of  materials 
that  greatly  exceeded  grant  requirements  just  before 
project  completion  or  the  purchase  of  deluxe  models 
of  equipment  when  less  expensive  models  that  would 
accomplish  project  requirements  also  were  available. 

In  those  instances  wherein  the  auditor  is 
uncertain  as  to  the  reasonableness  of  any  cost 
claimed  by  the  grantee,  the  auditor  should  include 
in  the  report  sufficient  details  of  the  transactions 
as  will  enable  DoC  to  reach  a  conclusion  on  it. 

e.  Indirect  costs  which  have  not  been  allocated  in 
accordance  with  a  required  cost  allocation  plan. 
See  Part  I  A  3  of  the  Audit  Program. 

f.  Costs  which  are  not  supported  by  adequate 
documentation.  This  may  include  lack  of  time  and 
attendance  records,  labor  distribution  records, 
invoices,  receiving  reports,  payment  records,  etc., 
which  prevent  the  auditor  from  determining  whether 
the  costs  were  proper  charges  to  the  grant. 

g.  Costs  which  require  approval  of  EDA,  according  to 
Section  C  of  Attachment  B  of  FMC  74-4,  and  for  which 
approval  was  not  obtained. 

h.  Costs  which  were  not  included  in  the  approved 
budget  and  result  in  changes  in  the  scope  or  the 
objective  of  the  project. 

The  designation  of  a  cost  as  questionable  by  the 
auditor  does  not  necessarily  mean  that  the  cost  will 
be  disallowed.  The  final  determination  as  to  the 
allowability  of  costs  will  be  made  by  EDA. 


2.  The  costs  questioned  by  the  auditor  should  be 
summarized  and  presented  in  the  exhibit(s)  that 
accompany  the  "Financial  Activities"  section, 
Attachment  1,  of  the  audit  report.  This  section  is  to 
include  an  opinion  concerning  the  costs  claimed.  This 
report  also  should  contain  such  exhibit(s),  with 
supporting   schedules,   as   required   for   a   clear  and 
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complete  presentation  of  the  audit  findings  and  should 
include  appropriate  comments  as  to  the  auditor's  views 
on  all  "costs  questioned".  (See  Appendix  A,  Part  II  of 
this  Guide.) 

3.  To  aid  in  identifying  ineligible  or  unallowable 
costs,  a  summary  of  those  types  of  costs  peculiar  to 
the  LPW  Program  is  provided  in  Section  VI  of  this 
Guide . 

E.  Special  Areas  of  Consideration 

The  auditor  must  recognize  that  both  the  LPW  I  and  II 
grants  have  several  unique  requirements  as  to  eligibility 
of  costs.  Those  ineligible  costs  that  require  special 
attention  are  summarized  in  Section  VI  of  this  Guide.  The 
LPW  II  grants  also  contain  several  unique  compliance 
requirements,  the  audit  procedures  for  which  are  detailed 
in  the  Audit  Program.  Thus,  Section  VI  and  the  Audit 
Program  contained  in  this  Guide  must  be  used  together  to 
assure  necessary  coverage  of  these  special  areas.  Four 
matters  of  particular  importance  to  the  audit  are 
described  below. 

1.  Section  C.6.  of  Attachment  B.  to  FMC  7^-4  (See 
Appendix  E)  states  that  costs  incurred  prior  to  the 
effective  date  of  the  grant  are  allowable  only  when 
specifically  provided  for  in  the  grant  agreement.  This 
effective  date  of  an  LPW  grant  is  either  the  date  the 
grantee  accepts  the  "Offer  of  Grant"  or  the  date  of  the 
"Approval  and  Award  of  Grant,"  depending  on  which 
procedure  was  used  in  issuing  the  grant.  It  was  EDA f s 
intention,  however,  that  the  starting  date  for  the 
acceptance  of  costs  incurred  by  LPW  grantees  be  the 
date  that  EDA  received  the  application,  and  not  the 
later  effective  date  of  the  grant.  LPW  regulations 
provide  implicit  authorization  for  the  acceptance  of 
such  costs.  (See  Section  VI,  Note  B) . 

2.  Ten  percent  of  an  LPW  II  Grant  amount  (not  incurred 
costs)  must  be  expended  for  goods  and  services 
furnished  by  Minority  Business  Enterprises. 


3.  Where  the  same  grantee  has  more  than  one  LPW  II 
grant  and  where  both  overruns  and  underruns  have  been 
incurred  on  the  LPW  II  grant;  underruns  can  be  used  to 
offset  overruns  only  when  EDA  approves  a  modification 
to  the  underrun  grant  to  authorize  an  additional  scope 
of  work.  In  this  manner,  the  underrun  grant  will 
either   be   amended   by   EDA   to   authorize  a  specified 
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dollar  amount  to  be  used  as  a  supplement  to  the  overrun 
grant  or  will  transfer  a  specified  part  of  the  scope  of 
work  from  the  overrun  to  the  underrun  grant.  The 
example  contained  in  Note  (B)  to  Part  II  of  Appendix  A 
shows  the  form  of  presentation  where  the  former  method 
is  authorized.  If  the  auditor  finds,  however,  that  a 
part  of  the  scope  of  work  for  one  or  more  LPW  grants  is 
transferred  to  another  LPW  grant,  he/she  should  contact 
the  applicable  Regional  Audit  Manager  for  additional 
audit  and  reporting  instructions.  The  auditor  should 
find  this  authorization  documented  on  an  Offer  to  Amend 
Grant  Agreement  approved  by  EDA. 

4.  The  LPW  Act  of  1977  contains  a  prohibition  against 
any  part  of  the  construction  activities  of  an  LPW  II 
grant  project  being  performed  directly  by  any 
department,  agency,  or  instrumentality  of  an  State  or 
local  government.  This  has  been  interpreted  to  mean 
that  the  grantee  cannot  use  force  account  labor 
(grantee's  own  employees)  to  accomplish  the 
construction  work  (including  demolition  and  other  site 
preparation  activities).  Costs  incurred  by  the  grantee 
are  acceptable,  however,  for  functions  performed  by 
State  and  local  government  employees  such  as: 
accounting,  legal  services,  procurement  and 
contracting,  and  auditing. 

F.  Compliance 

1.  The  Standard  Terms  and  Conditions  of  the  EDA  LPW 
grant  agreement  require  the  grantee  and  each  of  its 
contractors  and  subcontractors,  to  comply  with  the 
requirements  of  various  statutes  and  Executive  Orders 
and  the  respective  regulations  issued  thereunder. 
Further,  the  grantee,  in  Part  VI  of  the  application  for 
the  project  (Form  ED-101  LPW  or  Form  ED-101  LPW-S),  has 
assured  compliance  with  various  regulations,  policies, 
guidelines  and  requirements. 

The  Audit  Program  (Appendix  B)  identifies  the 
compliance  matters  that  must  be  considered  by  the 
auditor.  Compliance  matters  which  relate  to  the 
eligibility  of  costs  to  be  reimbursed  from  LPW  grant 
funds  are  included  in  Part  I  C  and  Part  II  A  of  the 
Audit  Program.  These  must  be  considered  by  the  auditor 
in  order  to  determine  whether  the  costs  claimed  and 
status  of  grant  funds  have  been  fairly  stated  on  the 
Form  ED-113A.  Additionally,  an  opinion  is  to  be 
furnished  concerning  the  grantee's  compliance  with  the 
items  listed  in  Part  II  A  of  the  Audit  Program. 
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Other  compliance  matters  of  a  more  general  nature 
which  should  be  covered  by  the  auditor  on  an  exception 
basis  are  identified  in  Part  II  B  of  the  Audit  Program. 

G.  Audit  Program 

An  audit  program  that  fulfills  the  audit  requirements 
of  the  LPW  Program  is  outlined  in  Appendix  B  of  this 
Guide.  It  is  designed  to  be  used  as  part  of  the  working 
papers  if  the  auditor  finds  it  advantageous  to  do  so. 
(Extra  copies  may  be  obtained  from  DoC  Regional  Audit 
Offices.) 

The  extent  to  which  the  tests  and  examinations  of 
transactions  will  be  carried  out  under  any  audit  program 
will  be  determined  by  the  results  of  the  auditor's 
evaluation  of  the  grantee's  accounting  system  and  internal 
controls.  Where  the  auditor  has  prepared  an  interim  audit 
report,  the  results  of  the  audit  steps  carried  out  in 
preparing  that  report  may  assist  the  auditor  in  making 
judgments  on  the  extent  of  the  audit  work  required  for  the 
final  audit  report. 

The  program  is  designed  in  such  a  way  that  by 
completing  the  basic  Appendix  B,  the  audit  steps  common  to 
all  LPW  grants  will  be  performed.  Addendums  1,  2  and  3  to 
Appendix  B  then  provide  the  additional  steps  to  be 
performed  when  an  unusual  variety  of  LPW  projects  is 
encountered,  i.e.,  force  account  or  fast-track  and  those 
required  for  the  examination  of  major  procurement  actions. 
Addendum  4  to  Appendix  B  provides  a  short  synopsis  of 
selected  statutory  requirements  included  in  the  LPW 
grants. 

H.  Reporting  Requirements 

The  audit  report  on  an  LPW  grant  is  to  be  in  the  form 
of  a  letter,  addressed  to  the  Director  of  the  public 
agency  grantee  having  jurisdiction  over  and  responsibility 
for  operation  of  the  entity  that  was  audited.  Where 
audits  were  performed  of  individual  contractors  or 
subgrantees,  the  results  of  such  audits  are  to  be  included 
as  enclosures  to  the  basic  report.  The  suggested  format 
for  this  report  is  shown  in  Appendix  A,  Part  II  of  this 
Guide . 

The  report  must  indicate  that  the  audit  was  performed 
in  accordance  with  the  Department  of  Commerce  "Audit 
Instructions  for  Local  Public  Works  Grants  Under  Title  I 
of  the  Public  Works  Employment  Acts  of  1976  and  1977". 
The   report  must  express  an  opinion  on  the  fairness  of  the 
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statement  of  project  costs  budgeted,  claimed,  and 
questioned  and  of  the  statement  on  the  status  of  grant 
funds  at  the  project  completion  date.  Also,  the  report 
must  provide  an  opinion  on  the  grantee's  compliance  with 
the  items  in  Part  II  A  of  the  Audit  Program  and  identify 
any  matters  of  grantee  non-compliance  with  the  terms  and 
conditions  of  the  grant  which  are  listed  in  Part  II  B  of 
the  Audit  Program. 

The  report  should  indicate  the  concurrence  or  non- 
concurrence  of  grantee  officials  with  the  audit  findings 
and  should  explain  in  detail  any  unusual  items  or 
circumstances  under  which  the  auditor  was  unable  to  reach 
a  conclusion. 

I.  Representation  Letter 

The  AICPA's  Statement  on  Auditing  Standards  Number  19, 
establishes  the  requirement  that  independent  auditors 
obtain  certain  written  representations  from  management  as 
part  of  an  examination  made  in  accordance  with  generally 
accepted  auditing  standards.  Part  III  of  Appendix  A  of 
this  Guide  provides  a  suggested  representation  letter  for 
use  in  fulfilling  this  requirement. 

VI.   SUMMARY  OF  INELIGIBLE  COSTS  FOR 

LPW  ROUND  I  AND  ROUND  II  PROJECTS 


The  following  pages  of  this  Section  summarize  the  types  of 
ineligible  costs  peculiar  to  the  LPW  Program  and  cites  the 
basis  for  their  ineligibility. 
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VII.      DIRECTORY  OF  REGIONAL  AUDIT  OFFICES  AND  GEOGRAPHIC  AREAS  OF  RESPONSIBILITY 
REGIONAL  OFFICES  AREA  OF  RESPONSIBILITY 


Central  Regional  Office 

Office  of  Audits 

U.S.  Department  of  Commerce 

Mid-Continental  Plaza  Bldg. 

55  East  Monroe  Street,  Room  1411 

Chicago,  Illinois   60603 

Telephone:   (312)  353-2382 

Mid-Atlantic  Regional  Office 
Office  of  Audits 
U.S.  Department  of  Commerce 
1730  K  Street,  NW,  Room  410 
Washington,  D.C.   20006 
Telephone:   (202)  634-7888 

Northeastern  Regional  Office 
Office  of  Audits 
U.S.  Department  of  Commerce 
26  Federal  Plaza 
New  York,  N.Y.   10007 
Telephone:   (212)  264-4152 
or  (212)  264-4153 

Southeastern  Regional  Office 

Office  of  Audits 

U.S.  Department  of  Commerce 

1365  Peachtree  St.,  NE ,  Room  340 

Atlanta,  GA   30309 

Telephone:   (404)  881-7494 

Southwestern  Regional  Office 
Office  of  Audits 
U.S.  Department  of  Commerce 
1100  Commerce  Street 
Dallas,  Texas   75242 
Telephone:   (214)  749-2774 

Western  Regional  Office 
Office  of  Audits 
U.S.  Department  of  Commerce 
Federal  Bldg.,  Box  36134 
450  Golden  Gate  Ave. 
San  Francisco,  CA  ,94102 
Telephone:   (415)  556-0149 
or  (415)  556-7226 


Illinois,  Indiana,  Iowa 
Kansas,  Michigan,  Minnesota 
Missouri,  Nebraska,  Ohio 
Wisconsin 


District  of  Columbia, 
Virginia 


Delaware, 

Maryland,  Pennsylvania 

West  Virginia 


Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  New  Jersey,  New  York 
Rhode  Island,  Vermont,  Puerto. Rico, 
Virgin  Islands 


Alabama,  Florida,  Georgia, 

Kentucky,  Mississippi, 

North  Carolina,  South  Carolina, 

Tennessee 


Arkansas,  Colorado,  Louisiana, 
Montana,  New  Mexico,  North  Dakota 
Oklahoma,  South  Dakota,  Texas, 


Utah,  Wyoming 


Alaska,  Arizona,  California, 
Hawaii,  Idaho,  Nevada,  Oregon, 
Washington,  American  Samoa, 
Guam,  Trust  Territory  of  the 
Pacific  Islands 
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VIII 


DIRECTORY  OF  EDA  REGIONAL  OFFICES  AND  GEOGRAPHIC  AREAS  OF  RESPONSIBILITY 


Inquiries  should  be  directed  to  the  Chief,  Public  Works  Division, 
in  the  EDA  Regional  Office. 


Regional  Offices 

Atlantic  Region 

Economic  Development  Administration 

10424  Federal  Building 

600  Arch  Street 

Philadelphia,  PA   19106 

Telephone:   (215)  597-7600 


Southeastern  Region 

Economic  Development  Administration 

1365-Peachtree  St . ,  NE 

7th  Floor 

Atlanta,  GA   30309 

Telephone:   (404)  881-7906 

Midwestern  Region 

Economic  Development  Administration 

32  West  Randolph  St.  (RO  06) 

Chicago,  IL   60601 

Telephone:   (312)  353-4570 

Western  Region 

Economic  Development  Administration 

1700  Westlake  Ave.,  North 

Suite  500 

Seattle,    WA      98109 

Telephone:       (206)    442-5476 

Southwestern    Region 

Economic    Development    Administration 

American    Bank   Tower,    Suite   600 

221  West  Sixth  Street 

Austin,  TX   78701 

Telephone:   (512)  397-5484 

Rocky  Mountain  Region 

Economic  Development  Administration 

909  17th  Street 

Suite  505,  Title  Building 

Denver,  CO   80202 

Telephone:   (303)  837-4583 


Area  of  Responsibility 

Connecticut,  Delaware,  District 
of  Columbia,  Maine,  Maryland, 
Massachusetts,  New  Hampshire, 
New  Jersey,  New  York,  Pennsylvania, 
Puerto  Rico,  Rhode  Island,  Vermont, 
Virgin  Islands,  Virginia,  West 
Virginia 

Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North 
Carolina,  South  Carolina, 
Tennessee 


Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  Wisconsin 


Alaska,  American  Samoa,  Arizona, 
California,  Guam,  Hawaii,  Idaho, 
Nevada,  Oregon,  Washington,  Trust 
Territory  of  the  Pacific  Islands 


Arkansas,  Louisiana, 
Oklahoma,  Texas 


New  Mexico, 


Colorado,  Iowa,  Kansas,  Missouri, 
Montana,  Nebraska,  North  Dakota, 
South  Dakota,  Utah,  Wyoming 
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APPENDIX  A 
Part  I 


SUGGESTED  FORMAT  FOR  AUDITOR'S  PROPOSAL 

(Auditor's  Letterhead) 

Date  : 


In  reply  refer  to 
Audit  Proposal 
Location : 


Grantee 

Name  and  Address 

Dear  : 


In   accordance  with  your  request  for  a  proposal  to  perform  a 

final  (an  interim)  audit  of  LPW  Grant  No.  ,  we   submit 

the  following  information: 

1 .  The  (name  or  State  or  local  government  audit 
organization)  qualifies  under  the  criteria  set  forth  in 
Section  ITT"  Part  B1  of  the  Department  of  Commerce 
"Audit  Instructions  for  Local  Public  Works  Grants  Under 
Title  I  of  the  Public  Works  Employment  Acts  of  1976  and 
1977",  to  perform  an  audit  of  the  grant. 


-0R- 

We  are  (I  am  an)  "Independent  Public  Accountant( s) "  as 
defined  in  Section  IV,  Part  B2  of  the  Department  of  Commerce 
"Audit  Instructions  for  Local  Public  Works  Grants  Under 
Title  I  of  the  Public  Works  Employment  Acts  of  1976  and 
1977",  and  (a)  (certified  public  accountant( s) )  ,  or  (a) 
(public  accountant(s)  licensed  on  or  before  December  31, 
1970)    by   a   regulatory   authority   of  the   State   of 


2.  We  (I)  will  comply  with  guidelines  in  the  Department 
of  Commerce  "Audit  Instructions  for  Local  Public  Works 
Grants  Under  Title  I  of  the  Public  Works  Employment 
Acts  of  1976  and  1977".  The  scope  of  the  audit  and 
the  resulting  report  will  be  sufficient  to  meet  the 
requirements  of  these  instructions. 

3.  Classification  of  accountants: 
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(Senior) ;     $($20.00)   per   hour  or  $(160)  per 
(8)    hour  day. 

$ per   hour   or  per 


hour  day. 

$ per   hour   or  per 


hour  day 


4.  We   (I)   estimate   that  man-days   will  be 

required  to  perform  the  audit. 

5.  We  (I)  estimate  the  out-of-pocket  costs  to  be 
$ . 

6.  The  estimated  maximum  fee  based  on  conditions 
present  at  the  time  of  the  job  survey,  and  out-of- 
pocket  costs  to  be  charged  for  the  audit,  will  not 
exceed  $ . 

7.  We   (I)   estimate   that   the   audit  will  begin  on  or 

about and  our  (my)  report  will   be  delivered 

by   .   If  during   the   course   of  our   (my) 

examination,  it  becomes  apparent  that  we  (I)  will  not 
meet  this  deadline,  you  will  be  promptly  notified. 

8.  We  (I)  agree  that  all  the  working  papers  prepared  in 
connection  with  this  audit  shall  be  retained  for  a 
period  of  three  years  and  that  these  working  papers 
will  be  made  available  for  examination,  if  requested, 
by  duly  authorized  representatives  of  the  Department  of 
Commerce,  Office  of  Audits. 

9.  We  (I)  will  comply  with  Section  IV  I  of  the 
Department  of  Commerce's  (DoC)  "Audit  Instructions  for 
Local  Public  Works  Grants  Under  Title  I  of  the  Public 
Works  Employment  Acts  of  1976  and  1977",  in  that  we 
will  promptly  notify  DoC's  Regional  Audit  Manager  if 
irregularities  involving  LPW  grant  funds  as 
contemplated  by  this  section  of  the  Guide  are 
encountered  . 

10.  In  accordance  with  the  requirements  of  Section  IV  H 
of  the  Audit  Guide  any  written  communications  by  us  to 
you  regarding  material  weaknesses  in  internal 
accounting  control  would  also  be  furnished  to 
appropriate  DoC  Regional  Audit  Managers. 
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11.  By  acceptance  of  this  proposal,  you  are  authorizing 
us  (me)  to  comply  with  Sections  8,  9,  and  10  of  this 
letter . 

(Add   any  other  conditions  or  qualifications  concerning  the 
audit  engagement,  as  may  be  appropriate.) 


Respectfully  submitted, 


If  the  terms  of  this  engagement,  as  set  forth  in  this  letter 
are  acceptable  to  you,  you  may  so  indicate  by  signing  in  the 
appropriate  place  designated  below. 


Accepted  : 


Name  and  Title 


Date 
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FORMAT  FOR  THE  AUDIT  REPORT 

The  audit  report  is  to  consist  of  a  transmittal  letter 
addressed  according  to  Section  V,  Part  H  of  this  Guide  and  a 
series  of  attachments,  one  for  each  of  the  principal  areas 
of  audit  coverage.  These  areas  include,  but  are  not 
necessarily  limited  to  (i)  reporting  on  the  allowability  of 
costs  incurred  under  the  LPW  grant,  (ii)  reporting  on  the 
compliance  with  EDA  instructions  for  LPW  grants,  and  (iii) 
comments  and  the  results  of  the  discussion  of  audit  findings 
and  conclusions  with  grantee  officials.  All  of  these 
documents  are  to  be  bound  together  to  constitute  a  single 
report. 

If  the  overall  scope  of  audit  is  expanded  or  if  significant 
findings  require  lengthy  explanation,  additional  attachments 
are  to  be  included  as  needed,  to  present  clearly  the  results 
of  audit. 

The  following  sections  illustrate  the  form  and  content, 
including  the  minimum  information  and  narrative  description 
of  each  of  the  constituent  parts  of  the  audit  report. 

I.    TRANSMITTAL  LETTER 

TO:    Grantee,  Name  and  Address 

A.  First  Paragraph 

(The  introductory  paragraph  must  include,  as  a  minimum 
(i)  the  name  of  the  grantee,  (ii)  the  project  number, 
purpose  of  the  grant,  and  total  estimated  cost  of  the  LPW 
grant,  and  (iii)  the  purpose  of  the  report.  A  sample 
paragraph  is  as  follows: 

"This  report  is  to  present  the  results  of  our 
final/interim  audit  of  (grantee ' s  name) ,  as  required  by 
the  U.S.  Department  of  Commerce,  Economic  Development 
Administration  (EDA),   Office   of   Public   Works   for   LPW 

(Grant   No.  ).  This  grant  requires  the  grantee  to 

(give  the  purpose  of  the  grant ,  i.e.,  to  assist  in 
constructing  and  equipping  an  industrial  park. )  The  grant 
provides  for  reimbursement  of  costs  incurred  in  an 
estimated  amount  not  to  exceed  $        .") 
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B.  Second  Paragraph 

(This  paragraph  must  include,  as  a  minimum,  the 
objective  of  the  audit,  a  general  description  of  the  audit 
performed,  and  a  reference  to  the  period  covered  by  the 
audit.  Reference  to  use  of  the  Department  of  Commerce 
"Audit  Instructions  for  Local  Public  Works  Grants  Under 
Title  I  of  the  Public  Works  Employment  Acts  of  1976  and 
1977"  must  also  be  included.  A  sample  paragraph  is  as 
follows : 

"The  objectives  of  our  examination  were  to  (i)  review, 
test  and  report  upon  the  costs  incurred  under  the  grant, 
and  (ii)  review,  test  and  report  on  compliance  with  grant 
terms,  conditions  and  EDA  requirements.  Accordingly,  we 
have  performed  an  examination  of  the  costs  incurred  by  the 
grantee  and  reviewed  its  method  of  complying  with  the  LPW 
grant  requirements  for  the  period  from    (Date)    through 

(Date)  Our  work  did  not  constitute  an  audit  of 
financial  statements  prepared  by  the  organization,  other 
than   the   Statement  of   Project   Costs    Claimed    from 

(Date)  through  (Date)  (Exhibit  A),  and  the 
Status  of  Grant  Fund  Payments  as  of  (Date)  ,  (Exhibit 
B).") 

C.  Other  Paragraphs 

(The  other  paragraphs  must  include,  as  a  minimum,  a 
reference  to  the  attachments  which  follow  and  identify  the 
subject  matter  of  each.  Sample  paragraphs  are  as  follows: 

"Details  concerning  the  scope  of  audits,  the  results  of 
audit  and  the  discussion  of  audit  results  with  grantee 
officials  for  each  of  the  areas  described  below,  are 
presented  in  the  referenced  attachments." 

Financial  Activities — Attachment  1 
Accountant1 s  Report 

Exhibit  A — "Statement  of  Project  Costs  Claimed 
from    (Date)    through    (Date)   , 
and  Comparison  of  Accepted  Project 
Costs  with  Estimated  Project  Costs" 
Exhibit  B — "Statement  of  Status  of  Grant  Fund 
Payments  as  of    (Date)    " 

Compliance   with   Grant   Terms  and  Conditions  and 
Other  EDA  LPW  Requirements — Attachment  2 
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Results  of  Discussion  of  Audit  Findings  and 
Conclusions  with  Grantee  Officials — Attachment 
3 

"The  report  is  intended  for  use  in  connection  with  the 
grant  to  which  it  refers  and  should  not  be  used  for  any 
other  purpose." 

In  accordance  with  the  "Audit  Instructions  for  Local 
Public  Works  Grants  Under  Title  I  of  the  Public  Works 
Employment  Acts  of  1976  and  1977",  we  have  sent  four  (4) 
copies  of  this  report  and  attachments  to  the  Department  of 
Commerce, Audit  Manager.) 


Date  Accountants  Signature 
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II.       FINANCIAL   ACTIVITIES 

(This  attachment  entitled  "Accountant's  Report11  must  (i) 
include  the  objective  and  scope  of  work,  and  (ii)  include  a 
summary  of  audit  results,  including  appropriate  explanation 
of   findings   and    conclusions    (if   applicable).) 

A.  Objective    and    Scope 

(This  section  must  include,  as  a  minimum,  the 
objectives  of  this  part  of  the  audit  and  the  scope  of 
work.  A  sample  paragraph  is  as  follows: 

"We  have  examined  Doe  City's  Statements  of  Project 
Costs  Claimed  and  Status  of  Grant  Fund  Payments  as  of  and 
for  the  period  ended  August  31,  1978,  and  tested  financial 
transactions,  accounts,  reports  and  related  supporting 
documentation.  Our  examination  was  made  in  accordance 
with  generally  accepted  auditing  standards  and  the 
standards  for  audit  of  financial  transactions,  accounts, 
and  reports,  as  set  forth  in  the  auditing  standards  for 
governmental  activities  published  by  the  Comptroller 
General  of  the  United  States,  and  accordingly,  included 
such  tests  of  the  accounting  records  and  such  other 
auditing  procedures  as  we  considered  necessary  in  the 
circumstances,  including  those  set  forth  in  the  Department 
of  Commerce's  Audit  Instructions  for  Local  Public  Works 
Grants  Under  Title  I  of  the  Public  Works  Employment  Acts 
of  1976  and  1977.") 

B.  Audit  Results 

(This  section  must  contain,  as  a  minimum,  an  opinion  on 
LPW  costs  incurred  and  claimed  on  Form  ED— 1 1 3  A,  the  costs 
accepted  and  costs  questioned  with  complete  explanation  as 
to  the  basis  for  questioning  costs.  To  the  extent  it  is 
possible  to  do  so,  the  explanation  of  costs  questioned 
should  indicate  those  in  which  grantee  officials  have 
concurred  and  those  in  which  they  have  not  concurred.  A 
sample  of  this  section  is  as  follows: 

"The  aforementioned  statements  of  project  costs  set 
forth  $64,156  of  auditor  questioned  costs.  The  final 
determination  as  to  whether  such  costs  are  allowable  under 
the   terms   of  the   grant   agreement   will    be  made   by    EDA*" 
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"In  our  opinion,  subject  to  the  ultimate  disposition  of 
questioned  costs,*  the  accompanying  statements  of  grant 
costs  presents  fairly  the  budgeted  costs,  costs  claimed, 
costs  questioned*  and  the  status  of  grant  funds  for  Grant 
No.  04-51-22347  as  of  August  31,  1978,  in  conformity  with 
generally  accepted  accounting  principles,  the  Department 
of  Commerce's  audit  instructions  referred  to  above  and  the 
specific  financial  terms  of  the  grant  agreement.") 


*If   there   are   no   costs   questioned,   delete   these 
references  to  questioned  costs. 
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APPENDIX  A 
PART  II 

EXHIBIT  B 

DOE  CITY,  GEORGIA 
LOCAL  PUBLIC  WORKS  PROJECT  NO.  04-51-22347  GRANT 
STATEMENT  OF  STATUS  OF  GRANT  FUND  PAYMENTS 
AS  OF  AUGUST  31 ,  T978 

Total  authorized  costs  per  grant 

budget $820,000 

Project  costs  (per  ED-113A) $863,668 

Less:   Questioned  costs 64,156 

Total  acceptable  project  costs....  $799, 512 

Amount  of  LPW  grant  payable — 100% 

of  above  acceptable  costs  ($799,512) 

or   $820,000  whichever  is  smaller  $799,512 

Less  payments  made: 

Authorized  by  Grant  No.  04-51-22347     $800,000 
Authorized  by  Grant  No.  04-51-22451       20,000 

Total  letter  of  credit  authorized 
(Note  B)  $820,000 

Less:   Payment  vouchers  process  by 

the  Doe  City  National  Bank 820,000  $820,000 

Available  balance — Letter  of 

credit $   -Q- 

Project   balance   at   August    31,     1978 
Due    to    (Receivable    from)    EDA 
(See    Note   7) $   20,488 
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Notes  to  Financial  Statements 

A.  Financial    Statement    Presentation    and   Summary  of 
Significant  Accounting  Policies: 


Georgia.  Accordingly,  they  do  not  present  the 
financial  position  or  the  results  of  operations  of  Doe 
City,  Georgia. 

2.  The  financial  transactions  of  the  project  are 
recorded  in  accordance  with  the  terms  and  conditions  of 
the  grant,  which  are  not  inconsistent  with  generally 
accepted  accounting  principles. 

3.  Expenditures  are  recorded  on  the  accrual  basis  of 
accounting.  Purchases  of  equipment  are  recorded  as 
costs . 

4.  Pursuant  to  the  terms  and  conditions  of  the  grant 
agreement  the  EDA  instructions,  certain  costs  incurred 
prior  to  the  effective  date  of  the  grant  are  included 
herein . 

B.  The  total  approved  budget  consists  of: 

Budget  as  approved  on  Form  Ed-508LPW  for 

Grant  No.  04-51-22347.  $800,000 

Underrun  on  Grant  No.  04-51-22451  approved 

for  use  on  this  project.  20,  QQQ 

Total  LPW  funds  available  for  Grant 

Project  No.  04-51-22347.  $820,000 

Note:   If  the  auditor  finds  that  part  of 
the  scope  of  work  for  one  or  more  LPW 
grants  is  transferred  to  another  LPW 
grant,  contact  the  applicable  Regional 
Audit  Manager  for  additional  audit 
and  reporting  instructions. 

C.  Inasmuch  as  the  purpose  of  the  Contingency 
item  of  the  approved  budget  (ED-508LPW)  is  to 
cover  possible  overruns  on  the  other  cost 
classifications,  no  costs  for  this  item 
should  be  claimed  on  the  ED-113A. 
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Reference  Notes 

1.  Administrative  costs  questioned  consist 
of: 

Indirect   expenses  $      3    goo 

Grantee   organization   had    not   developed 
a   cost   allocation   plan   meeting    the   re- 
quirements  of  FMC    74-4.    Therefore,    such 
costs   are   questioned. 

City   Manager's   salary   for    time    spent   on 

the   project  1,900 

The    City   Manager's   salary   is   associated 
with   the    function   of  general    government 
and    is   therefore   unallowable   under    the 
provisions  of   FMC    74-4,    Attachment   B, 

^^    D'  $      5,800 

2.    A/E   fees   for    updating    plans   questioned 
consist   of: 

The  grantee  claimed  $33,000  for  A/E  costs 
for  updating  plans  incurred  after  the  pro- 
ject application  was  received  by  EDA.  In- 
cluded in  this  amount  was  $3,000  for  ser- 
vices provided  by  the  State  Engineering 
Department,  and  $30,000  for  services  pro- 
vided  by   the    Engineering    Co.    of   Doe    City. 

The  contract  with  the  A/E  firm  was  based 
on  inadequate  negotiations  that  resulted 
in  a  percentage-of-construction-cost  con- 
tract. Negotiations  were  based  solely  on 
the  American  Society  of  Civil  Engineers' 
1975   Manual    No.    45,    Fee    Curve    B. 

The   grantee    provided    no    evidence   that 

detailed  negotiations,  based  on  adequate 

pricing  data,  were  conducted  to  establish 

the  reasonableness  of  the  price  for  these 

A/E  services.  Therefore,  these  costs  have 

been  questioned.  $  30  000 
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3.  Other  A/E  fees  questioned  costs  of: 

The   grantee   claimed   $12, 3^7   for   other    A/E 
costs   incurred    after    the    project   applica- 
tion  was   received   by   EDA.    Included    in    this 
amount   was   $1,000   for    services   provided   by 
the    State    Engineering    Department,    $7,347 
for    services   provided   by  the    Engineering 
Co.    of   Doe    City,    and   $4,000   for    services 
provided   on   a    fixed    price  basis  by   the 
K   &  K   Architects  of   East    Point. 

a.  The   $1,000   for    services   performed    by   the 
public    employees  of  the    State    Engineering 
Department  have  been    questioned    in    accord- 
ance  with   Section    106(e)(1)    of   the    LPW   Act, 

as   amended .  $      1  * 000 

b.  The   $7,347   for    services   provided   by 
the    Engineering    Co.    of   Doe   city   was   based 
on    a   contract   that   provided    for   reimburse- 
ment  of  the   engineer's   actual   direct 
salary  cost    plus    a   multiplier    for    indirect 
costs   and    profit.    This   is   a    form   of   "cost- 
pi  us-  a-perc  en  tag  e-of  -cost"    contracting 

and    as   such   is   specifically  prohibited   by 
paragraph    3.C.(4)    of   Attachment    0  to    FMC 
74-7.    Therefore,    these   costs   have  been 
questioned.  7>  347 

$      8,347 

4.  Relocation   payments   to   businesses   and  = 
individuals   questioned    consist   of: 

S.    Ridgeway-inspection    fee 

To  correct  error  -  this  expense  is 

applicaple  to  another  project  $   2,000 

5.  Construction  and  Project  Improvement 
costs  questioned  consist  of: 

Layne  &  North  -  Painting  contract  $   1,717 

This  is  for  painting  of  existing  fence 
and  is  therefore  a  maintenance  cost 
and  unallowable  under  Sec.  106(c)  of 
the  LPW  Act  of  1976.  Note  -  This  con- 
tractor was  an  MBE. 
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Dixie  Asphalt  Co.  -  Paving  parking  lot         3,475 

Contract  did  not  contain  requirement 
to  pay  wages  in  accordance  with  Davis- 
Bacon  Act. 

To  correct  for  various  invoices  not 

charged  to  project  net  of  discounts  as 

required  by  FMC  74-4.  317 

$   5,509 

6.    The    $12,500    of   costs    questioned    for    MBE 
non-compliance   is   the   result   of  grantee 
falling    short  by   $1,000   in   meeting    the   re- 
quired   amount    for    MBE.    This   was   determined 
as   follows: 

Costs  Audit   Recommendations 

Claimed    Per      Questioned        Accepted 
ED-1 13A  Costs  Costs 

Total    project 
costs   applicable 
to   MBE  $70,908 

MBE   costs   ques- 
tioned   in    Note 

5  $1,717 

Costs   claimed    for 

MBE  not  supported 

by  ED-530B  6, 191 

MBE  costs 

accepted $63,000 

Totals  for  MBE    $70,908      $7,908     $63,000 


Deduct  MBE  re- 
quirement (8% 
of  ($800,000)  64,000 

Deficiency  in 
meeting  MBE 
requirement  $  1,000 

Inasmuch  as  the  grantee  earns  entitlement 
to  grant  funds  by  using  8%   of  the  grant 


amount  for  goods  and  services  of  MBEs , 
then  $1,000  *  .08  =  $12,500  is  the  amo 
of  grant  funds  to  which  the  grantee  lo 


unt 
ses 
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entitlement  because  of  the  $1,000  defi- 
ciency in  fulfilling  the  MBE  require- 
ment . 

It  should  be  noted,  however,  that  the 
$6,191  of  MBE  costs  questioned  applies  to  a 
subcontractor,  the  XYZ  Paving  Company,  for 
which  no  ED-530B  was  available.  In  event 
that  this  firm  supplies  an  ED-530B,  and  it 
is  found  to  be  acceptable  by  EDA,  the 
$12,500  of  project  cost  questioned  would 
no  longer  apply. 

(The  auditor  should  note  that  the  8%  MBE 
requirement  applies  only  to  the  $800,000 
grant  amount  for  this  project.  The  MBE 
requirement  for  the  other  grant  that  funded 
$20,000  of  the  costs  of  this  project,  must 
be  satisfied  in  accordance  with  the  re- 
quirements originally  agreed  upon  and  sub- 
mitted on  Form  ED-530  for  that  grant. 

7.  In  accordance  with  EDA f s  Engineering 
and  Construction  Guidelines,  the  grantee 
may,  with  the  prior  approval  of  EDA,  use 
the  project  balance  by  adding  to  the  con- 
struction portion  of  the  project  by  change 
order(s)  for  such  work  as  will  further  the 
purposes  of  the  LPW  Act. 
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III.  COMPLIANCE  WITH  GRANT  TERMS  AND  CONDITIONS  AND  EDA  LPW 
REQUIREMENTS  ~ — 

(This   attachment   is   to   include   (i)  the  scope  of 
examination,  and  (ii)  the  audit  results.) 

A.  Scope 

(This   section  must  include,  as  a  minimum,  the  scope  of 
work  performed.   A  sample  paragraph  is  as  follows: 

"In  connection  with  our  examination  of  the  financial 
statements  as  reported  in  Attachment  I,  we  have  reviewed 
the  terms  and  conditions  of  the  grant  and  EDA/LPW 
instructions  and  have  performed  tests  of  (Grantee's) 
operations  and  records  applicable  to  the  compliance 
requirements  set  forth  in  Parts  II  A  and  B  of  the  audit 
program  in  the  Department  of  Commerce  Audit  Instructions 
for  Local  Public  Works  Grants  Under  Title  I  of  the  Public 
Works  Employment  Acts  of  1976  and  1977.") 

B.  Audit  Results 

(This  section  must  include,  as  a  minimum,  an  opinion 
concerning  the  grantee's  compliance  with  the  items  listed 
in  Part  II  A  of  the  audit  program,  and  disclosure  of  any 
items  listed  either  in  Part  II  A  or  II  B  of  the  program 
for  which  the  grantee  failed  to  comply  with  the  grant 
terms  and  conditions  and  EDA  instructions.  A  sample 
section  is  as  follows: 

"In  our  opinion,  for  the  items  tested,  the  grantee 
complied  in  all  material  respects  with  the  applicable 
compliance  matters  contained  in  Part  II  A  of  the  audit 
program  referred  to  above.  Further,  based  upon  procedures 
performed  in  accordance  with  Part  II  B,  nothing  came  to 
our  attention  to  indicate  that  the  grantee  had  not 
complied  in  all  material  respects  with  all  applicable 
items  listed  in  Part  II  B  of  the  audit  program  referred  to 
above." 


-  OR  - 
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"In  our  opinion,  for  the  items  tested,  the  grantee 
complied  in  all  material  respects  with  the  applicable 
compliance  matters  contained  in  Part  II  A  of  the  audit 
program  referred  to  above,  except  for  those  related  to  the 
questioned  costs  on  Exhibit  A.  Further,  based  upon 
procedures  performed  in  accordance  with  Part  II  B,  nothing 
came  to  our  attention  to  indicate  that  the  grantee  had  not 
complied  in  all  material  respects  with  all  applicable 
items  listed  in  Part  II  B  of  the  audit  program  referred  to 
above." 


OR  - 


"In  our  opinion,  for  the  items  tested,  conditions  were 
disclosed  which  we  consider  to  be  matters  of  non- 
compliance, in  addition  to  those  related  to  the  questioned 
costs  on  Exhibit  A.  These  matters  of  non-compliance,  along 
with  our  recommendations  for  corrective  actions  are 
outlined  in  the  paragraphs  below.  Except  for  these 
matters,  the  grantee  complied  in  all  material  respects 
with  the  applicable  compliance  matters  contained  in  Part 
II  A  of  the  audit  program.  Further,  based  upon  procedures 
performed  in  accordance  with  Part  II  B  and  except  for 
those  items  of  non-compliance  shown  below,  nothing  came  to 
our  attention  to  indicate  that  the  grantee  had  not 
complied  in  all  material  respects  with  all  other 
applicable  items  listed  in  Part  II  B  of  the  audit  program 
referred  to  above.") 
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IV.   RESULTS  OF  THE  DISCUSSION  OF  AUDIT  FINDINGS 
AND  CONCLUSIONS  WITH  GRANTEE  OFFICIATE 

This  attachment  may  be  omitted  if  there  were  no  audit 
findings  of  sufficient  significance  to  comment  upon  or  to 
warrant  discussion  with  grantee  officials.  Otherwise,  this 
attachment  should  include  the  results  of  such  discussions. 
Also,  identify  the  officials  involved  in  the  discussions, 
and,  wherever  possible,  their  concurrence  with  audit  results 
or  their  reason(s)  for  nonconcurrence  should  be  included. 
If  grantee  officials  make  a  written  response,  that  response 
and  the  auditors  comments  on  it  (if  applicable)  also  should 
be  included. 
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SUGGESTED  FORMAT  FOR  GRANTEE 'S 
REPRESENTATION  LETTER 

(Date  of  Auditor's  Report) 
(To  Independent  Auditor) 

In  connection  with  your  examination  of  the  (1)  Statements  of 

Project  Costs  Claimed  from  through  and  Status  of 

Grant  Fund  Payments  as  of  August  31,  1978  for  the  Doe  City, 
Georgia,  Economic  Development  Administration  Local  Public 
Works  Project  No.  04-51-22347  for  the  purpose  of  expressing 
an  opinion  as  to  whether  these  statements  present  fairly 
project  costs  claimed  and  status  of  grant  funds  in 
conformity  with  generally  accepted  accounting  -  principles, 
and  (2)  compliance  with  the  Department  of  Commerce's  "Audit 
Instructions  for  Local  Public  Works  Grants  Under  Title  I  of 
the  Public  Works  Employment  Acts  of  1976  and  1977",  we 
confirm,  to  the  best  of  our  knowledge  and  belief,  the 
following  representations  made  to  you  during  your 
examination  on  matters  pertaining  to  the  project  being 
audited . 

1.  We  are  responsible  for  the  fair  presentation  in  the 
Statements  of  Project  Costs  Claimed  and  Status  of  Grant 
Fund  Payments  in  conformity  with  generally  accepted 
accounting  principles.  We  believe  that  all  costs 
claimed  are  eligible  for  reimbursement  under  the  terms 
of  the  grant  agreement.  In  this  regard,  our  response 
to  costs  questioned  by  you  are  set  forth  as  an  appendix 
to  this  letter. 

2.  We  have  made  available  to  you  all 

a.  Financial  records  and  related  data. 

b.  Minutes  of  the  meetings  of  (insert  appropriate 
bodies)  or  summaries  of  actions  of  recent  meetings 
for  which  minutes  have  not  yet  been  prepared. 

c.  Background  information  set  forth  in  Section  IV  E 
of  the  "Audit  Instructions  for  Local  Public  Works 
Grants  Under  Title  I  of  the  Public  Works  Employment 
Acts  of  1976  and  1977"  thereafter  referred  to  as  the 
Audit  Guide. 
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3.  There  have  been  no: 

a.  Irregularities  involving  management  or  employees 
who  have  significant  roles  in  the  system  of  internal 
accounting  control . 

b.  Irregularities  involving  other  employees  that 
could  have  a  material  effect  on  the  Statements  of 
Project  Costs  Claimed  and  Status  of  Grant  Fund 
Payments . 

c.  Communications  from  regulatory  agencies 
concerning  noncompliance  with,  or  deficiencies  in, 
financial  reporting  practices  that  could  have  a 
material  effect  on  the  Statements  of  Project  Costs 
Claimed  and  Status  of  Grant  Fund  Payments. 

4.  Related  party  transactions  and  related  amounts 
receivable  or  payable,  including  revenues, 
expenditures,  loans,  transfers,  leasing  arrangements 
and  guarantees  have  been  properly  recorded  or  disclosed 
in  the  Statements  of  Project  Costs  Claimed  and  Status 
of  Grant  Fund  Payments.  There  have  been  no  bribes  or 
kickbacks . 

5.  There  are  no: 

a.  Matters  of  noncompliance  with  grant  contract 
terms  or  requirements  set  forth  in  the  Audit  Guide 
whose  effects  should  be  considered  for  disclosure  or 
questioning  costs  in  the  Statement  of  Project  Costs 
Claimed  and  Status  of  Grant  Fund  Payments  or  as  a 
basis  for  recording  a  loss  contingency. 

b.  Other  material  liabilities  or  gain  or  loss 
contingencies  that  are  required  to  be  accrued  or 
disclosed  by  Statement  of  Financial  Accounting 
Standards  No.  5. 

6.  There  are  no  unasserted  claims  or  assessments  that 
our  attorney  has  advised  us  are  probable  of  assertion 
and  must  be  disclosed  in  accordance  with  Statement  of 
Financial  Accounting  Standards  No.  5. 

7.  There  are  no  material  transactions  that  have  not 
been  properly  recorded  in  the  accounting  records 
underlying   the  Statements  of  Project  Costs  Claimed  and 
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Status  of  Grant  Fund  Payments.  All  liabilities  with 
respect  to  EDA  funds  have  been  recorded  in  the  proper 
records . 

8.  The  city  has  satisfactory  title  or  a  non-cancelable 
long-term  lease  to  all  real  property  relevant  to  the 
project,  and  there  are  no  liens  or  encumbrances  on  such 
assets  nor  has  any  of  these  assets  been  pledged. 

9.  Purchase  commitments  have  not  been  made  for 
inventory  quantities  in  excess  of  normal  requirements 
or  at  prices  in  excess  of  the  prevailing  market  prices. 

10.  We  have  complied  with  all  aspects  of  contractual 
agreements  that  would  have  a  material  effect  on  the 
Statements  of  Project  Costs  Claimed  and  Status  of  Grant 
Fund  Payments  in  the  event  of  noncompliance. 

11.  No  events  have  occurred  subsequent  to  date  of  the 
financial  statements  that  would  require  adjustment  to, 
or  disclosure  in  the  Statements  of  Project  Costs 
Claimed  and  Status  of  Grant  Fund  Payments. 


(Name  of  Chief  Executive  Officer 
Associated  With  The  Grant  and  Title) 


(Name  of  Chief  Financial 
Officer  and  Title) 
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Identification  Data 
Grantee : 
Name 


Address 


LPW  Grant  No. Date  of  award 

Amount  of  Grant  $ 


Period  of  Performance 

State  or  Local  Government  Audit  Organization  or  Public 
Accountant : 

Name 

Address 


Period  Covered  by  Audit 
Date  of  Audit  Report 


Prior  to  proceeding  with  the  examination  of  financial 
transactions  the  auditor  should  become  thoroughly  familiar 
with  Sections  V  and  VI  of  this  Guide,  particularly  Section 
V.D.  on  determining  the  allowability  of  costs,  Section  V.F. 
on  compliance  matters  and  Part  II  of  this  Audit  Program. 
This  will  enable  the  auditor  more  readily  to  identify 
questionable  costs  and  instances  of  non-compliance  during 
examinations  of  financial  transactions. 

Also,  prior  to  carrying  out  this  Audit  Program,  the  auditor 
should  become  familiar  with  the  description  of  the  project 
by  reviewing  the  project  application  (Form  ED-101  LPW  for 
LPWI;  and  Form  ED-101  LPW-S  for  LPW  II),  the 
architect/engineer  files,  any  change  orders  (Form  ED-1103), 
FMC  74-4,  (Appendix  E)  and  Attachments  G,  N,  and  0,  of  FMC 
74-7  (Appendix  F) .  This  will  enable  the  auditor  to 
recognize  any  transactions  that  could  be  inconsistent  with 
the  purposes  of  the  approved  project  plus  the  financial 
management  and  other  administrative  standards  for  grant 
performance. 
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The  applicable  parts  of  this  program  should  also  be  used  for 
audits  of  sub-grants  and  cost  reimbursement  type  contracts 
in  which  the  Federal  share  amounts  to  more  than  $25,000. 

The  auditor  should  contact  the  applicable  DoC  Regional  Audit 
Manager  if  clarification  of  any  parts  of  this  Audit  Program 
is  needed. 

NOTE:  EXTRA  COPIES  OF  THIS  PROGRAM,  FOR  USE  IN  AUDIT 
WORKING  PAPERS,  MAY  BE  OBTAINED  FROM  THE  DoC 
REGIONAL  AUDIT  MANAGER. 
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Part  I  -  Financial 


General 


1.  Obtain  and  review  all  of  the 
background  information  items  listed 
in  Section  IV. E.  of  this  Guide. 


a.  With  respect  to 
purchase     orders 
IV. E. 4.)   in   exces 
perform  the  audit  s 
in   Addendum   3   to 
Program,  and   make 
selection     of 
procurement  actions 
by   the   audit   st 
Addendum. 


contracts  and 

(Section 

s  of  $10,000, 

teps   provided 

this   Audit 

a   tentative 

the    other 

to  be  tested 

eps   in   this 


b.  With  respect  to  interim  and 
other  prior  audit  reports 
(Section  IV.E.11.),  analyse  and 
ascertain  whether  the  grantee 
has  taken  the  necessary  steps  to 
carry  out  recommendations  (if 
any)  contained  therein. 

If  the  grantee  has  not 
carried  out  recommendations,  the 
auditor  must  provide  a  full 
disclosure  in  the  audit  report 
and  consider  the  effect  such 
resulting  deficiencies  will  have 
with  respect  to  qualifications 
of  the  auditor's  opinions  in  the 
report . 

2.  It  is  important  that  the  auditor 
be  thoroughly  familiar  with  the 
basic  guidelines  for  determining 
the  allowability  and  allocability 
of  costs  under  a  Federal  grant. 
These  are  provided  in  Section  VI  of 


Check 

When 

Compl 


Name 

& 
Date 


W/P 
Ref 
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the  Guide  and  in 
E  of  this  Guide) 


FMC  74-4  (Appendix 


3.  Ascertain  if  the  grantee's  costs 
claimed  (Form  ED-113A)  includes 
indirect  expenses;  if  so,  become 
familiar  with  the  conditions  under 
which  indirect  expenses  are 
acceptable  for  Federal  grants  -  see 
FMC  74-4,  Attachment  A,  Section 
B.2,  C.2,  F.  and  J.  For  State 
departments  or  units  of  State 
governments,  the  cost  allocation 
plans  and/or  indirect  cost 
proposals  must  be  approved  by  the 
cognizant  Federal  agency 
for  indirect  costs  to  be 
for  any  Federal  grant, 
local  government  are  not 
to   submit   their   cost 


in  order 
accepted 
Units  of 
required 
allocation 


plans  and/or  indirect  cost  proposal 
to  a  congizant  Federal  agency  for 
approval;  however,  such  plans 
and/or  proposals  are  required  to 
have  been  prepared  and  be  available 
at  the  time  the  grantee's  cost 
claim  was  prepared  in  order  for 
such  indirect  costs  to  be 
considered  for  acceptance.  In 
these  cases  the  auditor  should 
consult  with  the  applicable  DoC 
Regional  Audit  Manager  (See  Section 
VII)  and  obtain  guidance  before 
accepting  indirect  costs  on  LPW 
grants  with  units  of  local 
governments.  The  auditor  should 
question  all  indirect  costs  claimed 
under  any  other  conditions. 

4.  In  the  event  of  a  cost  underrun 
on  an  LPW  II  project,  the  grantee 
may  submit  an  Offer  to  Amend  Grant 
Agreement  to  EDA  in  order  to  modify 
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its    project 
modification , 
will   have   th 
the  EDA  grant 
project  by  a 
transfer  it  to 
In  this  manner 
able  to  use  un 
LPW   project 
of  its  LPW  pro 
has  been  an  ov 


The  proposed 
when  approved  by  EDA, 
e   effect  of  reducing 

for  the  basic  LPW 
stipulated  amount  and 

the  other  LPW  grant. 
,  the  grantee  will  be 
derrun  funds  from  the 
to  supplement  another 
jects  on  which  there 
errun . 


The  auditor  should  obtain  from 
the  grantee  all  approved  Offers  to 
Amend  Grant  Agreement  and  utilize 
the  revised  project  cost  amounts 
shown  thereon  as  the  EDA  budgeted 
costs  in  preparing  the  financial 
statements  described  in  Appendix  A, 
Part  II,  Exhibits  A  and  B  of  this 
Guide. 

5.  Before  proceeding  with  the 
examination  of  transactions,  the 
auditor  should  have  determined 
whether  the  project  or  any  part  of 
it  involves  "force  account"  or 
"fast  track"  procedures  and 
accordingly  be  guided  by  Addendums 
1  and  2  to  this  audit  program.  The 
auditor  should  also  note  that  a 
grantee  would  more  likely  have 
incurred  indirect  costs  under  a 
force  account  project.  Such 
indirect  costs  would  likely  be 
allocated  by  an  indirect  cost  rate 
applied  to  the  direct  salaries  of 
permanent  grantee  employees  for 
work  actually  performed  on  the 
project.  For  any  such  indirect 
costs  to  be  acceptable,  however, 
the  indirect  cost  rates  must  have 
been   developed    under    a   cost 


allocation  plan  established  prior 
to  the  completion  date  of  the 
project. 

6.  Obtain  the  grantee's  summary  of 
LPW  costs  claimed  on  the  final 
Outlay  Report  and/or  Request  for 
Reimbursement  for  Construction 
Programs-LPW  (Form  ED-113A). 

a.  Reconcile  the  LPW  costs 
claimed  by  the  grantee  with  the 
general  ledger  or  other 
financial  summary  record  of  the 
grantee . 

b.  Determine  the  reasons  for  any 
differences. 

c.  Compare  expenditures  to  the 
approved  budget  (Form  ED-508 
LPW)  which  is  Attachment  No.  1 
to  the  Offer  of  Grant  (or 
amendments  thereto,  if  any).  If 
there  are  any  significant 
variations  between  the  line 
items  of  the  budget  and  of  the 
actual  costs,  determine  whether 
such  variations  represent 
changes  in  the  scope  or 
objective  of  the  project.  If 
so,  see  that  the  grantee  has 
obtained  the  necessary  approvals 
from  EDA  on  Form  ED-1103. 

(1)  If  changes  in  the  scope 
(area,  size,  capacity,  etc., 
of  the  project)  or  objective 
(such  as  where  the 
application  called  for  a 
recreational  facility  and  an 
office  building  was  built 
instead)  of  the  project   were 
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approval 
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before 

report. 


y  the  auditor  and  no 

of  EDA  approval,  the 

should   proceed  with 

t,   but   request   the 

to   obtain    such 

immediately.     If 

approvals   are   not 

,  the  auditor   should 

with   the  applicable 

ional   Audit   Manager 

submitting   the  audit 


(2)  If  line  item  deviations 
are  not  the  result  of  changes 
in  the  scope  or  objective  of 
the  project,  EDA  approval  is 
not  required  and  no  costs 
should  be  questioned  for  this 
reason . 

d.  In  connection  with  the  above 
audit  steps,  determine  whether 
the  grantee's  accounting  system 
was  consistent  with  the 
"Accounting  and  Financial 
Management  System  Guidelines  for 
the  Local  Public  Works  Capital 
Development  and  Investment 
Program"  issued  May  1977  (or  as 
revised)  . 

B.    Minority  Business  Enterprise  (MBE) 
Requirements 

The  ED-113A,  final  project  performance 
and  financial  report  to  be  submitted  for 
each  LPW  II  grant,  will  set  forth  the 
project  costs  applicable  to  MBEs .  In 
order  to  provide  accurate  MBE  costs  for 
the  ED-113A,  the  grantee  should  have 
financial  records  which  identify  and 
accumulate  all  costs  applicable  to  MBEs. 
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Part  Bs  of  Fo 
submitted  b 
claimed  for 
which  the  Pa 
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Development  and  Investment 
ch  identification  of  MBE 
be  further  supported  by  the 
rm  ED-530,  which  must  be 
y   each   MBE.    All   costs 

an  MBE  organization  for 
rt  B  of  ED-530  has  not  been 
EDA  must  be  questioned. 


Both  MBE  and  non-MBE  transactions 
should  be  subjected  to  the  Examination 
of  Transactions  provided  in  the 
following  Section  C  of  this,  Part  I  of 
the  audit  program.  In  order  to  provide 
assurance  that  the  MBE  requirements  have 


been  met,  however,  the 
additional  audit  steps  for 
should  be  performed: 


following 
MBE   items 


1.  Determine  the  amount  of  MBE 
commitment  under  the  LPW  II  grant. 
Unless  the  grantee  has  obtained 
from  EDA  a  waiver  (it  may  be  either 
partial  or  total)  of  the  10  percent 
MBE  participation,  at  least  10 
percent  of  the  LPW  II  grant  amount 
must  be  spent  for  work  done  by  MBE 
organizations.  (NOTE  THAT  THE  MBE 
REQUIREMENT  IS  ALWAYS  A  PERCENTAGE 
OF  THE  LPW  GRANT  AMOUNT  -  NOT  THE 
COSTS  INCURRED.  Therefore, 
underruns  or  overruns  will  not  have 
an  effect  on  the  dollar  amount  of 
the  MBE  requirement.) 

2.  Determine  whether  the  amount  of 
accepted  MBE  costs  is  sufficient  to 
cover  the  minimum  MBE  commitment 
required  for  the  LPW  II  grant.  If 
not,  determine  the  resulting  amount 
of  cost   to   be   questioned    in 
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accordance  with  the  following  audit 
step. 

a.  The  example  used  in  this 
step,  to  demonstrate  the 
procedure  to  be  followed  in 
calculating  the  amount  of  costs 
to  be  questioned  as  the  result 
of  a  grantee's  incurring  less 
MBE  costs  than  required,  is  of  a 
$100,000  LPW  II  grant  for  which 
a  waiver  was  granted  by  EDA  for 
an  8  percent  MBE  participation 
($8,000),  but  the  actual  MBE 
participation  was  found  to  be 
only  $7,000. 

(1)  Deduct  the  amount  of 
acceptable  MBE  costs  ($7,000) 
from  the  minimum  MBE  costs 
required  ($8,000)  to  arrive 
at  the  amount  of  the 
grantee's  shortfall  in 
meeting  the  MBE  requirement 
($1 ,000). 

(2)  Divide  this  shortfall 
($1,000)  by  the  percentage  of 
the  LPW  grant  required  for 
MBE  (8%)  which  will  produce 
the  amount  of  costs  to  be 
questioned  ($12,500)  because 
of  the  grantee's  failure  to 
meet  the  MBE  requirements. 

The  rationale  for  this 
computation  is  that  inasmuch  as 
the  grantee  is  committed  to 
spend  a  certain  percentage  of 
the  grant  amount  for  services  of 
MBEs,  the  grantee's  entitlement 
to  the  grant  funds  is  earned 
only  when  acceptable   MBE  costs 
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are      incurred.        Thus 
example,      for      every 
acceptable  MBE        costs, 

grantee      earns      entitlement 
$12,500   of   the   grant   funds. 


,      in      this 

$1,000      of 

the 

to 


b.  In  all  instances  where  the 
grantee  failed  to  meet  the  MBE 
requirements   the   amount   of  costs 


questioned  should  be 
as  in  the  example 
included  in  Exhibit 
audit  report  as  an 
line  (below  line 
Contingencies) 
Non-Compliance" 


calculated 

above   and 

A  of  the 

additional 

10,    for 

captioned   "MBE 

with  the   amount 


shown  in  the  "Questioned  Costs" 
column  and  accordingly  resulting 
in  a  reduction  of  the  "Accepted 
Costs." 

3.  With  respect  to  the  examination 
of  transactions  involving  MBE 
organizations 


a.  When 

the   MBE 

is   a   prime 

contractor  of  the 

grantee , 

in 

addition 

to    the 

review 

of 

contract 

documents 

required 

later    in    the   pr 

ogram,   also 

review  a 

reasonable 

amount 

of 

the   gran 

tee's   cancelled  checks 

or  other 

evidences 

of  payments 

to   the 

MBE  to   de 

termine 

the 

fairness 

of  MBE  cost 

s   shown 

on 

the  final 

ED-113A. 

THE  AUDITOR  IS  NOT  REQUIRED 
TO  DETERMINE  WHETHER  THE  CLAIMED 
MBE  ORGANIZATION  IS  A  BONAFIDE 
MBE. 
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c.  In  all  instances  verify  that 
the  grantee  has  obtained  and 
submitted  to  EDA  the  Part  Bs  of 
ED-530  from  all  MBEs  for  which 
costs   have  been   claimed. 

C.         Examination   of  Transactions 

1.  Based  on  the  auditor's  (i) 
analyses  of  each  of  the  line  items 
of  expenses  claimed  on  Form  ED- 
USA,  (ii)  evaluations  of  the 
grantee's  accounting  system  and 
internal  controls,  and  (iii)  the 
materiality  of  the  amounts  claimed, 
the  auditor  is  to  determine  the 
extent  to  which  individual 

transactions  will  be  selected  for 
examination  from  the  budget  line 
items  of  costs  claimed  on  Form  ED- 
USA.  The  auditor  should  prepare 
work  papers  which  analyse  and 
summarize  the  types  of  expenses 
claimed  (wages,  rent,  supplies, 
contract  progress  payments,  etc.) 
for  each  line  item.  From  this  the 
auditor  should  select  all 

transactions  in  excess  of  $1,000 
for  examination.  For  this  purpose 
transactions  in  excess  of  $1,000 
include        the        aggregate        monthly 
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rentals,   wages,  or 
the  same  individual 
of  more  than  $1 , 000 
of  the   grant, 
workpapers   should 
of  the   testing   for 
following  line  items 


any  payments  to 
or  contractor 
during  the  life 
The  auditor !s 
show  the  extent 
each  of  the 


a.  Administrative  Expense-should 
include  such  items  as  official 
travel,  legal  fees,  rental  of 
vehicles  and  any  other  such 
expenses  as  required  to 
administer  the  grant  project. 
If  this  item  includes  charges 
for  salaries  and  wages  of 
grantee  employees  or  other  in- 
house  costs,  such  charges  must 
be  supported  by  documentation 
sufficient  to  enable  the  auditor 
to  determine  its  allowability, 
allocability ,  and  reasonableness 
in  accordance  with  the 
requirements  of  FMC  JH-^.  For 
salaries  and  wages  this  includes 
time  and  attendance  and  payroll 
distribution  records . 

b.  Preliminary  Expenses  were 
eliminated  by  Section  D3  of  the 
Standard  Terms  and  Conditions 
which  states  that  costs  incurred 
prior  to  submission  of  the 
application  are  ineligible. 
This  includes  any  payments  to 
firms  or  individuals  for 
services  rendered  in  preparing 
the  application  for  LPW  grant. 
ALL  COSTS  CLAIMED  BY  THE  GRANTEE 
WHICH  WERE  INCURRED  PRIOR  TO  THE 
RECEIPT  OF  THE  APPLICATION  BY 
EDA  MUST  BE  QUESTIONED 
REGARDLESS    OF   THE   LINE   ITEM 
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UNDER   WHICH   THEY   AR 
In  addition  to   questi 
costs,   describe   the 
the  item,  when  it  was 
and   the   circumstance 
to  the  transaction  in 
detail   as   will   enab 
determine  whether   the 
any  portion   thereof 
reimbursed  from  grant 


E  CLAIMED. 

oning   the 

nature  of 

incurred , 

s  relating 

sufficient 

le   DoC  to 

item   or 

could   be 

funds. 


c.  Land,  structures,  right-of- 
way  -  None  should  be  claimed  as 
Section  106(b)  of  the  Act  states 
that  no  grant  funds  shall  be 
used  for  the  acquisition  of  any 
interest  in  real  property. 
Question  all  such  costs  claimed. 

d .  Architectural/Engineering 
(A/E)  Fees-Basic  and  Other 

(1)  Determine  the  basic 
eligibility  of  A/E  costs 

This  category  of  A/E  costs 
should  include  only  the 
expenses  required  for 
updating  or  completing  plans 
and  specifications  required 
to  permit  construction 
incurred  after  the  EDAfs 
application  receipt  date. 
These  costs  must  be  covered 
by  a  written  and  executed  A/E 
agreement  acceptable  to  EDA. 
Where  plans  were  complete  at 
the  time  the  application  was 
received  by  EDA,  no  costs  are 
eligible   for  this  line  item. 

Refer  to  Exhibits  II-B-1b  and 
II-B-3   of  the   application 
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(ED-101-LPW)  and  for  LPW  II 
projects  refer  additionally 
to  Exhibit  S-III-1  of  the 
supplemental  application  (ED- 
101-LPW-S)  and  determine  the 
degree  of  completion  as 
certified  by  the  grantee 
(Exhibit  II-B-1a  of  ED-101- 
LPW)  . 

If  the  grantee  certified  that 
all  plans  were  complete, 
question  all  A/E  costs 
claimed  and  discuss  with   the 


grantee . 
that  the 
error  , 
grantee 
exactly 


If  grantee  claims 
certification  was  in 
obtain  from  the 
details  showing 
what  additional  work 
was  performed  to  complete 
plans  and  specifications 
after  the  application  was 
received  by  EDA,  and  the 
costs  thereof.  Verify 
accuracy  of  statements  made 
by  grantee  by  examining  A/E 
invoices  and  include  a 
complete  explanation  in  the 
results  of  audit  section  in 
the  report,  but  question  all 
A/E  costs  claimed. 


(2)    Determine 
Eligibility  of  Other 


A/E 


the 
Fees 


This  category  of  A/E  costs 
includes  all  the  A/E  costs 
not  includable  as  basic  fees. 
Other  A/E  costs  incurred 
prior  to  EDA's  receipt  of  the 
grant  application  are 
ineligible. 
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Eligible  costs  incurred  after 
the  application  receipt  date 
must  be  covered  by  a  written 
and  executed  A/E  agreement 
acceptable  to  EDA.  If 
Project  Management  services 
are  approved  by  EDA,  the 
costs  should  be  included  in 
this  line  item. 

Other  A/E  services  performed 
on  LPW  II  projects  must  be 
performed  by  contract.  EDA 
has  determined  that  all 
expenses  for  other  A/E 
services  performed  directly 
by  public  employees  are 
ineligible  for  reimbursement 
under  LPW  II  projects.  This 
decision  was  based  on  EDA 
Legal fs  interpretation  of 
Section  103(a)  and  106(e)  (1) 
of  the  LPW  Act,  as  amended 
(i.e.,  P.L.  9^-369  as  amended 
by  P.L.  95-28).  EDA  gave 
notice  of  this  interpretation 
in  the  Federal  Register  on 
October  13,  1977. 
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between  grantees  and  A/E 
firms  covering  A/E  services 
take  a  number  of  forms.  The 
payment/ reimbursement 
provisions  contained  in  such 
agreements  vary  from  a  single 
fee  covering  all  services  to 
separate  fees  for  each  phase 
of  work,  or  combination 
thereof.  Historically,  the 
payment/ reimbursement  for 

engineering  services  has  been 
based  upon:  (i)  lump  sum 
contract  amounts,  (ii)  fixed 
labor  hour  rates,  (iii) 
percentage  of  estimated 

construction  costs  (fee 

curve),  and/or  (iv)  actual 
labor  costs  plus  a  stipulated 
multiplier  for  overhead  and 
profit  ( cost-plus -a- 

percentage-of-cost ) . 

Paragraph  3.C.(8)  of  74-7 
requires  the  grantee  to 
maintain  procurement  records 
for  all  negotiated  contracts 
in  excess  of  $10,000.  Where 
tht  total  costs  for  A/E 
services  exceed  $10,000  the 
grantee's  procurement  records 
should  be  reviewed  to 
determine  whether  the 
documentation  therein 
indicates : 

(a)  The  procurements 
were  conducted  so  as  to 
encourage  maximum  open  and 
free  competition.  (Even 
though  the  contract  may  be 
negotiated ,  competition 
should   be  obtained  to  the 
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firms   that 

e   potential 

perform 

and 

was  given  to 

s  contractor 

ord  of  past 

nd  financial 

resources . 


(c)  The  contractual 
language  in  the  Agreement 
is  specific  enough  to 
identify  the  services  and 
costs  thereof  to  be 
provided  under  each  phase 
of  the  AgreementC s) . 


(d)    The 
clearly  sets 
costs     for 


Agreement 

forth   the 

services 


rendered  prior  to  EDA's 
application  receipt  date. 
Costs  incurred  prior  to 
EDA's  application  receipt 
date   are   ineligible   costs. 

(e)        The  grantee 

performed  a  negotiation  to 
establish  the 

reasonableness  of 

compensation.  As  a 

minimum,  this  negotiation 
should  include  a  cost 
review     to      determine 
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the  composition  of  cost 
and  the  profit  proposed  by 
the  A/E. 


A 

review 

of 

the 

pr 

oposed      costs 
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the 

Ag 

reement        is 
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dered 

ad 
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(i) 
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staff 
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det 
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imate 

which      when 

compar 
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the 

proposed 

A/E 

cost 
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rates 

the 

reasona 

bleness      of 

the 

proposed 

amoun 

t; 

(ii)  the  grantee 
performs  a  verification 
of  the  proposed  costs 
and  quantities  to  the 
data  used  by  the 
engineering  firm  in 
developing  the 

proposal;  or 

(iii)  sufficient  cost 
and  pricing  data  for 
work  similar  to  this 
project  are  available 
and  used  for 
compar ision . 
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negotiation  based  on 
current  cost  data.  The 
multiplier  method , 
which  provides  for 
actual  labor  cost  plus 
a  stipulated  multiplier 
for  overhead  and 
profit,  represents  a 
form  of  cost-plus-a- 
percentage-of-cost 
contracting.  This  form 
of  contracting  is 
specifically  prohibited 
by  paragraph  3-C.(4)  of 
Attachment  0  to  FMC  74- 
7.  Therefore,  all 
reimbursements  based  on 
this  method  of 
contracting  are 
unallowable  under  an 
LPW  grant  and  must  be 
questioned  in  the  audit 
report. 

Paragraph  3.C.(4)  of 
Attachment  0  to  FMC  74- 
7  also  forbids  the  use 
of  procurement  forms 
that  are  not 
appropriate.  The 
percentage-of- 
con struct ion-cost 
procurement  forms  has 
been  seriously 

questioned  in  recent 
years  both  by  members 
of  the  A/E  profession 
and  experienced  clients 
on  the  grounds  that 
construction  cost  is 
not  determined  by 
either  but  rather  by 
the  contractor  and  that 
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Check 
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Compl.   Date   Ref. 

compensation  may  bear 

little   relationship  to 

the    actual    effort 

expended     or     the 

expertise   of  the   A/E 

firm.    Because  of  this 

inherent  inequity,   the 

Department  of  Commerce 

does  not   consider   the 

percentage-of- 

construction-cost  to  be 

an   appropriate  method 

for    procuring    A/E 

services . 

In   all   cases  where 

adequate   negotiations 

were      not     held, 

including    all    cases 

where      negotiations 

result  in  a   cost-plus- 

percent  age-of-  cost 

agreement,   all    costs 

for  A/E  services  should 

be  questioned,  and   the 

audit   report    should 

fully    explain    the 

inadequacies         of 

negotiations . 

(4)    Verify  the  costs  of  all 

eligible     A/E     services 

provided    by  contract   (See 

Addendum   1   of   the    Audit 

Program,    for   A/E   services 

performed      by      public 

employees,    i.e.,   by   force 

account)  . 

(a)    Determine  the  amount 

of   charges    for    A/E 

services.   (This  should  be 

detailed    by    services 

i 

18 


that   the 

services 

grantee  do 

charges 

ineligible 

described 

of  this 

s   invoice 

sufficient 

ly  define 

the   work 

billed  under  the  various 
methods  of  reimbursement, 
e.g.,  lump  sum,  fixed 
labor  hour  rates,  etc.) 


(b)    Determine 
cost   of   A/E 
claimed   by  the 
not    include 
related    to 
activities,   as 
in    Section   VI 
Guide.   The  A/E1 
should   be   in 
detail  to   clear 
the    scope   of 
performed . 


(c)  Verify  the 
mathematical  accuracy  of 
the  billing  for  A/E 
services  and  test  grantee 
payments  for  A/E  services 
to  vouchers  and  cancelled 
checks . 

(d)  Question  all  A/E 
costs  claimed  that  do  not 
meet  the  eligibility 
criteria  contained  herein. 
Include  in  the  report  a 
complete  explanation  of 
each  such  situation  and 
the  basis  for  questioning 
the  costs. 

e.  Project  Inspection  Fees 
Fees  for  inspection  and  audit  of 
construction  and  related 
programs,  accrual  of  final  audit 
fee,  and  salary  of  a  project 
coordinator  (if  previously 
approved   by   EDA).    Salary  of 
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ent 

None 

as   this 

line 

y  to  pro 

jects 

purpose  o 

f  the 

elopment . 

The 

ent 

costs 

construction 

on  line 

item 

Report  and/or 

bur sement 

for 

ams — LPW 

(page 

project   coordinator   should   be 
separately  identified . 


f.  Land    developm 
should  be  claimed 
item   relates  onl 
where  the  primary 
grant   is  land  dev 
land      developm 
incidental     to 
should  be  included 
k  of  the   Outlay 
Request   for   Reim 
Construction  Progr 
2  of  Form  ED-113A) 


g.  Relocation  Expenses  -  Costs 
for  providing  relocation 
advisory  assistance,  and  the  net 
costs  for  replacement  (last 
resort)  housing.  Relocation 
administrative  expenses  should 
be  included  on  line  item  a, 
"Administrative  Expenses." 


tion     Payments    to 

Is   and   Businesses 

n    payments   made   to 

persons,     business 

and     non-profit 

ions     for     moving 

and     replacement 

The    displacement , 

must   have  occurred  in 

property   specifically 

for  the  LPW  project. 


Note:  Costs  in  items  g  and  h 
above  incurred  under  the 
"Uniform  Relocation  Assistance 
and  Real  Property  Acquisition 
Act  of  1970"  are  allowable  even 
though   they   may   have   been 


h.  Reloca 

Individua 

Relocatio 

displaced 

concerns , 

organizat 

expenses 

housing . 

however , 

behalf  of 

acquired 

20 


APPENDIX  B 


Check 

When 

Compl 


Name 

&    W/P 
Date   Ref. 


incurred  prior  to  the  date  of 
submission  of  the  application  to 
cost  of  the  real 
ineligible  for 
from  LPW  funds. 
D,  Part  I  for  the 
for 
) 


EDA   and   the 

property   is 

reimbursement 

(See  Appendix 

types  of  expenses  allowable 

reimbursement  under  this  Act 


i.  Demolition  and  Removal  -  the 
contract  for  this  work  must 
conform  with  the  requirements  of 
the  standard  terms  and 
conditions  of  the  grant  and  EDA 
instructions.  The  structures  to 
be  demolished  and  removed  must 
be  described  in  the  contract. 
The  costs  of  this  line  item  must 
be  reduced  by  the  amount  of 
expected  proceeds  from  the  sale 
of  salvage,  if  so  instructed  by 
EDA. 


j .  Construction 
Improvement  -  the 
this   work  must  co 
requirements  of 
terms   and   condi 
grant  and  EDA  inst 
contract   must 
actual  constructio 
to,    or   restor 
facility,  includin 
improvements  as  se 
landscaping ,  light 


If  the  grantee  uses  any  of 
its  own  materials  or  employees 
in  the  performance  of  the  work, 
Addendum  1  to  the  Audit  Program 
should  be  used  for  the  audit  of 
such  costs. 


and 

Proj 

ect 
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k.  Equipment  -  Costs  of 
equipment,  both  fixed  and 
movable,  exclusive  of  equipment 
used  for  construction.  For 
example,  include  amounts  for 
permanently  attached  laboratory 
tables,  built-in  audio-visual 
systems,  movable  desks,  chairs, 
and  laboratory  equipment. 


2.  In   addition   to  the  e 
of  the  above  line  item  ex 
to  proper  line  item  class 
adequacy  of   supporting 
etc . ,     where    the    t 
represents  a  payment  resu 
a   procurement   action 
order  or  contract) ,  the  a 
to   select   a  representat 
of   such    procurement 
(including   at   least   al 
excess  of  $10,000)  for   e 
in   accordance   with   Add 
the  Audit  Program. 


xamination 
penses  as 
if ication , 
documents , 
ransaction 
lting  from 
(purchase 
uditor  is 
ive  number 
actions 
1  those  in 
xamination 
endum  3  of 


a.  Were    the 

accordance 

provisions? 


amounts 
with 


paid   in 
contract 


b.  Was  there  evidence  that  the 
contracted  goods  and/or  services 
were : 

(1)  Actually  provided? 

(2)  Actually  used? 

c.  Have  all  cost  reimbursement 
type  contracts  in  excess  of 
$25,000  been  audited? 

3.  Consider  the  results  of  the  work 
performed  in  Addendum  3  and  Steps 
C1   and  C2  above  and  determine  what 
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costs,  if  any,  should  be  questioned 
on  Exhibit  A  of  the  audit  report. 

If  costs  are  questioned,  refer  to 
Step  A.6.c.  above  and  determine 
whether  the  costs  questioned 
represent  changes  in  the  scope  of 
the  project. 


Part  II  -  Compliance 


A.    Complia 
readily  rela 
covered   in 
above.     Ce 
matters,   al 
to  specific 
be  included 
in  order  to 
costs   claim 
funds  have  b 


nee   m 
ted  to 

examin 
rtain 
though 
line  it 
in  the 
provide 
ed   and 
een  fai 


atters   that 
items  of  expen 
ation  steps  in 
other    com 

not  directly 
ems  of  expense 
auditor's   exam 

assurance   th 
the  status  o 
rly  stated. 


can  be 
se  are 
Part  I 
pliance 
related 
,  must 
ination 
at  the 
f  grant 


For  each  specific  step,  determine, 
based  upon  tests  performed,  that 
documentation  has  been  maintained  by  the 
grantee  which  indicates  compliance  with 
the  following  applicable  areas: 

1.  Grantee  must  not  make  drawdowns 
against  the  letter  of  credit  prior 
to  the  time  funds  are  needed  for 
reimbursement  of  eligible  costs 
incurred . 

If  the  grantee  is  a  unit  of  local 
government  and  made  drawdowns  in 
excess  of  actual  LPW  cash 
requirements  and  thus  was  able  to 
derive  income  from  the  excess  cash, 
such  interest  must  be  returned  to 
the  Federal  Government  in 
accordance  with  a  decision  of  the 
Comptroller   General   of  the  United 
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States  (42  Comp.  Gen.  289).  If 
such  a  condition  is  disclosed,  the 
auditor  is  to  describe  the 
situation  in  the  report  and 
identify  the  amount  of  interest 
involved . 

2.  Section  109  of  the  LPW  Act 
requires  that  all  laborers  and 
mechanics  employed  by  contractors 
or  sub-contractors  be  paid  wages 
not  less  than  those  determined  for 
the  locality  of  the  project  by  the 
Secretary  of  Labor  in  accordance 
with  the  Davis-Bacon 
amended  (40  USC  276a 
The  Standard  Terms  and 
of  the  LPW  I  and  II 
turn 
for 


Act,    as 

-  276a-5). 

Conditions 

grants,  in 

make  the  grantee   responsible 

assuring     that     these 


requirements  are 
Bacon   Act   LPW 
requirements  are 


met.  The  Davis- 
grantee  reporting 
explained  in  EDA's 
"Engineering  and  Construction 
Guidelines  for  the  Local  Public 
Works  Capital  Development  and 
Investment  Program"  (First  edition, 
paragraph  5  for  LPW  I  grants; 
Second  edition,  paragraphs  3  and  4 
for  LPW  II  grants.  Also,  see 
ADDENDUM  4  to  the  Audit  Program.) 


a.  Determine 
has  develope 
monitor   appl 
and  sub-contr 
to    payment 
wages.   Test 
and  records  t 
of    its    sy 
compliance 
requirements. 


whether  the  grantee 
d  a  system  to 
icable  contractors 
actors  with  respect 
of  "Davis-Bacon" 
grantee's  practices 
o  evaluate  adequacy 
stem  to  assure 
with      these 
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Check 
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b.  If   the   grantee 
developed  a   system 
applicable   contracto 
contractors   so   as 
compliance   with   "D 
requirements  or   if 
developed   for   this 
not  operated  effectiv 
to   determine  whether 
had  been  obtained  the 


has  not 
to  monitor 
rs  and  sub- 
to  assure 
avis-Bacon" 
the  system 
purpose  has 
ely  so  as 
compliance 
n  , 


(1)  obtain  the  applicable 
DOL  wage  determination  from 
the  grantee,  the  A/E  or  the 
EDA  Regional  Office. 

(2)  Select  a  representative 
sample  of  payroll  forms 
submitted  by  each  contractor 
or  sub-contractor  subject  to 
the  "Davis-Bacon" 
requirements.  These  payroll 
forms  may  be  obtained  either 
from  the  grantee  or  the   A/E. 

(3)  Compare  the  payroll 
forms  obtained  in  (2)  above 
with  the  DOL  wage 
determination  obtained  in  (1) 
above  to  determine  compliance 
for  each  contractor  or  sub- 
contractor . 

c.  Determine  whether  all 
construction  contracts  and  sub- 
contracts contain  appropriate 
provisions  that  "Davis-Bacon" 
wages  shall  be  paid. 

d.  Provide  details  in  the  audit 
report  of  any  non-compliance 
with  "Davis-Bacon"  requirements 
noted    in    a.,    b.      and      c.      above. 
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For  any  contractors  or  sub- 
contractors which  you  find  did 
not  comply  with  the  "Davis- 
Bacon"  requirements,  question 
all  the  costs  claimed  for  the 
services  provided  by  each. 

Note:  If  the  auditor  is  unable  to 
locate  the  applicable  DOL  wage 
determination,  he/she  should  ask 
the  applicable  Regional  Audit 
Manager  to  furnish  it. 

3.  Use  of  underrun  funds  may  be 
approved  by  EDA  and  cannot  be  used 
to  purchase  expendable  items,  motor 
vehicles,  or  real  property. 

4.  Grantee  furnished  equipment 
and/or  materials  -  In  order  for  the 
costs  of  such  items  to  be  included 
under  any  LPW  grant,  the  grantee 
must  have  documentary  evidence  to 
show  that: 

a.  The  items  were  adequate  for 
their  proposed  usage,  and 


b.  The   costs 
competitive 
market . 


of  the  items  were 
with   the   local 


c.  The  amount  charged  to  the 
grant  did  not  exceed  the  cost  to 
the  grantee  or  that  it  was  an 
equitable  allocation  of  such 
costs  to  the  grant. 

5.  Sales  Tax  -  In  some  States  the 
grantee  or  its  contractors  may  be 
eligible  for  rebate  of  sales  taxes 
paid  in  obtaining  materials  and 
services   for   construction   of  the 
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project.  Any  sales  tax  refund  for 
which  the  grantee  or  its 
contractors  may  be  eligible  should 
be  deducted  from  project  costs.  If 
this  has  not  been  done  the  auditor 
should  determine  if  any  sales  tax 
paid  has  been  or  is  eligible  to  be 
refunded  and  show  the  amount  as 
Cost  Questioned  in  the  audit 
report. 

6.  Purchase  Discounts,  Rebates,  and 
Allowances  -  Costs  charged  to  the 
project  should  be  the  net  cost 
after  deducting  any  purchase 
discounts;  rebates  and  allowances 
received;  and  any  adjustments  for 
overpayments  or  erroneous  charges. 
In  addition,  project  costs  should 
be  reduced  by  any  income  derived 
from  the  sales  of  any  scrap, 
salvage,  stumpage,  excess  property, 
etc.,  which  resulted  from  work  of 
or  purchases  charged  to  the 
project.  If  this  has  not  been  done 
the  auditor  should  make  appropriate 
comments  in  the  audit  report  and 
question  costs  related  to  any  of 
the  following  matters: 


a.  Any   cost 
have  occurred; 


reductions   which 


b.  The  disposition  made  of  any 
excess  materials  and  equipment 
remaining  after  the  project  is 
completed,  and 

c.  The  disposition  and/or  the 
anticipated  dispositon  to  be 
made  of  any  scrap  or  salvage 
resulting  from  construction  of 
the  project. 
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7.  Interest  costs  are  ineligible 
except  when  EDA  is  supplementing 
another  program  in  which  interest 
costs  are  legislatively  authorized. 
If  interest  costs  are  acceptable, 
state  basis  for  acceptance  in  the 
audit  report. 

8.  Maintenance  costs  are  ineligible 
under  the  Act.  Maintenance  costs 
are  defined  as  any  costs  which  are 
incurred  as  a  result  of  routine 
actions  prescribed  to  be  carried 
out  on  a  generally  scheduled  basis 
in  order  to  keep  property  and 
equipment  operating  at  its 
specified  efficiency  for  its  normal 
expected  life.  This  can  include 
the  repair  and/or  replacement  of 
minor  components  or  assemblies  as 
long  as  such  repair  and  replacement 
is  included  on  the  recurring 
maintenance  schedule  and  does  not 
materially  increase  the  value, 
efficiency,  or  useful  life  of  the 
property  and  equipment,  beyond  that 
originally  contemplated. 

9.  Nonexpendable  personal  property 
acquired  with  Government  funds  must 
be  retained  and  disposed  of  in 
accordance  with  Attachment  N  of  FMC 
74-7. 


a.  Accurate   property 
must  be  maintained. 


records 


b.  Physical  inventories  must  be 
taken  at  least  once  every  two 
years  and  reconciled  with  the 
property  records. 
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10.  Any  income  earned  except 
interest  on  advances  of  Federal 
funds  (See  Step  A1  above)  by  the 
project  between  the  dates  of 
approval  and  completion  of  the 
project  must  be  accounted  for  by 
reducing  the  net  cost  or  by  adding 
to  the  project  funds  to  further 
eligible  program  objectives  as 
provided  in  FMC  74-7,  Attachment  E 
(See  Appendix  F)  .  Any  such  income 
must  be  described  in  the  audit 
report  and  noted  on  Exhibit  A  of 
Attachment  1  to  the  audit  report. 

11.  The  grantee  must  notify  EDA 
promptly  whenever  the  amount  of  the 
authorized  grant  is  expected  to 
exceed  the  needs  of  the  grantee  by 
$5,000,  or  five  per  cent  of  the 
grant,  whichever  is  greater. 

12.  Contract  change  orders  must 
include  detailed  description  of 
work,  and  be  dated  and  approved  by 
Architect/Engineer  . 


13.  Contingent   fees  - 
to  an  individual  or  an 
for    preparing    or 
consultant   services 
grant   application  or 
any  other  services  rel 
grant,   the   payment 
contingent  on  the  appr 
grant,   are   unallowab 
fees   found    in    th 
examination   of   the 
expenses  must   be   qu 
explained    in   the   a 
(See   ADDENDUM   4   to 
Program. ) 
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14.  The 
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EDA f s  procedures  r 
to   approval   of 
application  the  pr 
must  have  obtained 
project   site,   in 
and  rights-of-way, 
following   ways: 
project  facility  a 
of   any   encumbr 
holding  a  non-canc 
lease   on    the 
and/or  site  which 
years  or   the   us 
facility,   whichev 
(iii)     by   hold 
enforceable  option 
grant   approval 
project  facility  a 
demonstrating  that 
are   available   to 
purchase . 


equire  that  prior 
any  LPW  project 
ospective  grantee 
rights  to  the 
eluding  easements 

in  one  of  the 
(i)  by  owning  the 
nd/or  site  clear 
ances;  (ii)  by 
elable  long-term 
project  facility 
is  defined  as  20 
eful  life  of  the 
er  is  longer; 
ing    a   clearly 

through  time  of 
to  purchase  the 
nd/or   site,   and 

sufficient  funds 
complete    the 


The  auditor  should  obtain,  from  the 
grantee,  the  opinion  of  its 
attorney  or  Title  Counsel  that  the 
grantee  has  legal  and  valid 
interest  in  the  project  site.  If 
the  required  opinion  is  not 
obtained,  or  the  title  opinion  does 
not  specifically  cover  the  site 
where   the   LPW   project   has   been 
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constructed ,  or 

reason   to 

beli 

constructed  at  a 

grantee 

has 

necessary 

r  i 

easements 

and 

auditor 

should 

situation 

and 

circumstances  in 


the  auditor  has  any 
eve  the  project  was 
site  to  which   the 
not   obtained   the 
ghts,     including 
rights-of-way,   the 
disclose    this 
the    pertinent 
the  audit   report. 


The  following  steps  apply  only  to 
grants  approved  under  the  Public  Works 
Employment  Act  of  1977: 

15.  The  Act  of  1977  provides  that 
"Except  to  the  extent  that  the 
Secretary  determines  otherwise,  no 
grant  shall  be  made  under  this  Act 
for  any  local  public  works  project 
unless  the  applicant  gives 
satisfactory  assurance  to  the 
Secretary  that  at  least  10  per 
centum  of  the  amount  of  each  grant 
shall  be  expended  for  minority 
business  enterprises.  For  purposes 
of  this  paragraph,  the  term 
'minority  business  enterprise1 
means  a  business  at  least  50  per 
centum  of  which  is  owned  by 
minority  group  members  or,  in  case 
of  a  publicly  owned  business,  at 
least  51  per  centum  of  the  stock  of 
which  is  owned  by  minority  group 
members.  For  the  purposes  of  the 
preceding  sentence,  minority  group 
members  are  citizens  of  the  United 
States  who  are  Negroes,  Spanish- 
speaking,  Orientals,  Indians, 
Eskimos,  and  Aleuts." 

a.  If  the  grantee  has  obtained  a 
waiver  from  EDA  approving 
something   less  than  10  per  cent 
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MBE  participation,  examine 
documentation  and  describe  in 
audit  report. 
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This  provision  "shall  not  apply 
in  any  case  where  the  Secretary 
determines  it  to  be  inconsistent 
with  the  public  interest,  or  the 
cost  to  be  unreasonable,  or  if 
articles,  materials,  or  supplies  of 
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the  class  or  kind  to  be  used  or  the 
articles,  materials,  or  supplies 
from  which  they  are  manufactured 
are  not  mined,  produced,  or 
manufactured,  as  the  case  may  be, 
in  the  United  States  in  sufficient 
and  reasonably  available  commercial 
quantities  and  of  a  satisfactory 
quality." 

Review  the  grantee's  system  for 
ensuring  compliance  with  this 
provision,  particularly  as  the 
system  provides  for  this  compliance 
requirement  to  be  incorporate^  in 
agreements  of  contractors  and 
subcontractors  working  on  the  LPW 
project.  (See  ADDENDUM  4  of  the 
Audit  Program.) 

Reporting  Instructions 

The  auditor  is  to  provide  an  opinion 
based  upon  tests  of  transactions 
concerning  the  grantee's  compliance  with 
the  items  listed  in  II  A  above. 

If  instances  of  non-compliance  were 
found,  the  report  is  to  describe  the 
situation(s)  in  sufficient  detail  to 
enable  EDA  to  determine  the  disposition 
to  be  made  of  the  reported  instances  of 
non-compliance . 

B.  Other  compliance  matters  are  of  a 
more  general  nature  and  can  be  reported 
on  an  exception  basis.  If,  after 
satisfying  himself  that  the  grantee's 
internal  controls  are  reasonably 
adequate  to  assure  compliance,  and 
during  the  course  of  the  audit  the 
Auditor  does  not  observe  or  does  not 
obtain   information   in  discussions  with 
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grantee  and  contractor  personnel  that 
would  indicate  possible  non-compliance, 
the  auditor  should  consider  his 
responsibilities  to  cover  the  following 
compliance  matters  fulfilled. 


The   following 
grants : 


items  apply  to  all  LPW 


1.  Quarterly  performance  reports 
must  be  submitted  on  January  15, 
April  15,  July  15,  and  October  15 
in  accordance  with  Attachment  I  of 
FMC  74-7. 

2.  The  Contract  Work  Hours 
Standards  Act,  as  amended  (40  USC 
327-332).  (See  ADDENDUM  4  of  the 
Audit  Program.) 

3.  The  Copeland  "Antikickback"  Act, 
as  amended  (40  USC  276(c);  (18  USC- 
874). 

4.  Title  VI  of  the  Civil  Rights  Act 
of  1964,  as  amended  (See  Standard 
Terms  and  Conditions,  pages  2-5). 

5.  Section  106(a)  of  the  LPW  Act 
disqualifies  any  project  having  as 
its     principal    purpose    the 


modification 
waterway. 


of 


canal 


or 


6.  The  grantee  and  each  of  its 
contractors  and  sub-contractors 
must  have  property  management, 
project        performance,  financial 

management,  payrolls,  and  such 
other  reporting  documents,  books, 
records  and        systems        as        the 

Government  may   require. 
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7.  The  project  will  be  subject  to 
termination  if  any  official, 
employee,  or  independent  provider 
of  personal  services  to  the  grantee 
or  any  representatives  of  Federal, 
State  or  local  government  becomes 
directly  or  indirectly  interested 
financially  in  the  project. 

8.  If  the  design  of  the  project  was 
not  completed  at  time  of  approval, 
the  grantee  must  submit  quarterly 
performance  reports  and  a  final 
report  on  the  status  of  the  project 
design. 

9.  The  grantee  may  use  its  own 
procurement  regulations  provided 
that  such  regulations^ adhere  to  the 
standards  set  forth  in  Attachment  0 
of  FMC  7^-7,  as  amended. 

10.  If  the  grantee  chooses  to  em- 
employ  a  Project  Coordinator  and 
use  him  as  a  comptroller  authorized 
to  disburse  project  funds,  then  the 
Project  Coordinator  must  be  bonded 
in  the  amount  normally  required  by 
fiscal  agents  of  the  grantee. 

11.  Cash  depositories  for  project 
funds  must  be  in  accord  with 
Attachment  A  of  FMC  74-7. 

12.  Bonding  of  fund  custodians  must 
be  in  accord  with  Attachment  B  of 
FMC  74-7. 

13.  Project  financial  records  must 
be  retained  and  cared  for  as 
required  by  Attachment  C  of  FMC  74- 
7. 
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The  following  items  apply  only 
to  grants  approved  under  the  Public 
Works  Employment  Act  of  1977: 

14.  Aliens  illegally  in  the  country 
must  not  be  employed  on  the 
project.  (See  ADDENDUM  4  of  the 
Audit  Program.) 

15.  Public  employees  shall  not  be 
employed  on  the  project  except  for 
the  performance  of  auditing,  legal 
services,  accounting,  procurement 
and  contracting,  and  other 
financial  management  activities  and 
the  architectural  and  engineering 
services  required  to  complete  and 
update  plans,  specifications  and 
estimates  where  either 
architectural  design  or  preliminary 
engineering  or  related  planning  has 
already  been  undertaken,  and  where 
additional  architectural  and 
engineering  work  or  related 
planning  is  required  to  permit 
construction  of  the  project. 
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title   38)   (See 
Audit  Program. ) . 
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Reporting  Instructions 

If  any  instances  of  noncompliance  were 
observed,  the  report  will  describe  the 
situation  in  sufficient  detail  to  enable 
EDA  to  determine  the  disposition  to  be 
made  of  the  matter. 
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Audit  Program 
Projects 


Additional  Steps  Applicable  to  Force  Account 


The  applications  for  force  account  projects  include  Exhibits 
II-B-1c  and  II-B-1d,  which  are  applicable  only  to  force 
account  projects  and  are  not  a  part  of  the  grantee's 
application  for  a  construction  contract  project.  The 
auditor  should  become  familiar  with  these  Exhibits  before 
proceeding  with  an  audit  of  a  force  account  project.  Force 
account  projects  are  not  to  be  funded  under  the  Act  of  1977, 
except  as  approved  by  the  Secretary. 


Part  I 


Financial 


Where  the  line  item  costs  claimed  by 
the  grantee  include  salaries  and  wages 
of  personnel  employed  by  the  grantee, 
and  materials  and  supplies  purchased  by 
the  grantee,  the  Audit  Program  must 
include  the  following  steps: 

A.  Examine  grantee's  personnel  and 
payroll  policies  and  procedures  as 
follows : 

1.  Are  records  kept  on  personnel 
actions  including  hiring, 
promotion,  dismissal,  and 
resignation  of  both  full-time  aid 
part-time  employees? 

2.  Are  procedures  adequate  to 
assure  that  employees  are  paid  in 
accordance  with  the  grantee's 
established  wage  and  salary 
structure? 

3.  For  newly  hired  workers  for 
positions  in  the  grantee's  existing 
wage  structure,  are  their  wage 
rates  the  same  as  were  paid  the 
employees  in  those  positions  prior 
to  the  date  of  the  grant 
application? 
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4.  For  newly  hired  workers  for 
positions  not  in  the  grantee's 
existing   wage   structure: 

Are  their  wages  consistent  with 
the  rates  paid  for  similar  work  by 
other  activities  of  the  local  or 
State  Government? 

5.  In  connection  with  the  above 
steps,  note  whether  the  job 
classification  and  wage  rates 
supplied  on  Attachment  No.  1  of 
Exhibit  II-B-1c  of  the  application 
are  consistent  with  the  grantee's 
wage  structure.  If  not,  obtain 
explanation . 

B.    Examine   personnel  costs  charged  to 
the  LPW  project  as  follows: 

1.  Trace  amounts  posted  in  the 
general  ledger  or  other  LPW  project 
cost  control  records  to  the  payroll 
register  of  other  supporting 
documents . 

2.  Select  a  representative  number 
of  payroll  postings  (use  a 
statistical  sample,  if  appropriate) 
and  verify  the  following: 

a.  That  the  salary  or  wage  rate 
of  each  individual  whose  pay  is 
tested  was  in  agreement  with  the 
grantee's  wage  structure  and 
Attachment  No.  1  of  Exhibit  II- 
B-1c. 

b.  The  hours  paid  are  based  upon 
properly  approved  time  sheets  or 
other  supporting  documents. 
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c.  The  hours  charged  were  only 
for  work  performed  on  the  LPW 
project. 


d.  The  amounts  of  wage  paid 
properly  computed. 


were 


e.  Accrued  sick  or  vacation  pay 
was  earned  and  paid  in 
accordance  with  the  grantee's 
established  personnel   policies. 

3.  For  grantees  whose  employees  are 
also  involved  in  other  projects, 
conduct  floor  checks  or  interviews 
with  personnel  as  necessary  to 
assure  that  the  employees1  time  was 
being  recorded  for  the  proper 
project  and/or  indirect  labor 
category. 

4.  Force  account  projects  are 
required  to  have  a  Project 
Coordinator  and  a  Construction 
Superintendent,  or  for  small 
projects  one  person  may  handle  both 
positions.  Ascertain  how  the 
grantee  has  filled  these  jobs,  see 
that  the  EDA  office  has  been 
properly  notified,  review  the  work 
performed  for  each  position  and 
compare  with  the  EDA  guidelines  for 
these  positions.  Identify  the  costs 
charged  to  the  project  for  these 
positions,  and  determine  whether 
such  costs  reliably  represent  the 
time  expended  on  the  LPW  project 
and  the  related  fringe  benefits  and 
other  expenses. 

5.  Ascertain  whether  personnel 
costs  charged  to  the  LPW  project 
include   wages   of   regular    or 
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permanent  employees  of  the  grantee, 
if  so  : 

a.  Identify  those  that  serve  in 
a  supervisory  or  professional 
capacity  such  as  Construction 
Superintendent,  Project 
Coordinator,  Foreman,  Engineer, 
Surveyor,  Inspector  or 
Procurement  Officer.  Generally 
these  represent  eligible   costs. 

b.  Identify  any  others  not 
fitting  above  descriptions  and 
determine  their  eligibility  by 
reference  to  EDA  instructions. 
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C.    Examine    fringe   benefit   costs 
charged  to  the  LPW  project  as  follows: 

1.  Trace  amounts  posted  in  the 
general  ledger  or  other  LPW  project 
cost  control  records  to  supporting 
documents  and  determine  the  nature 
of  the  benefits  involved. 

2.  Review  the  State  or  local 
government  (whichever  applicable) 
approved  personnel  policies  and 
procedures  and  determine  the  types 
of  fringe  benefits  authorized. 
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3.  Determine   whether   the   fringe 
benefit  costs  charged: 

a.  Are  for  the  types  of  fringe 
benefits  authorized  in  the 
grantee's  approved  personnel 
policies. 

b.  Are  for  items  which  would  not 
normally  be  considered  fringe 
benefits. 

c.  Are  for  items  which  may  be 
duplicated  in  direct  labor  such 
as  annual  leave,  sick  leave,  or 
holiday  pay. 

d.  Are  allocated  to  projects  in 
accordance  with  FMC  74-4,  and 
that  documentation  exists  to 
support  its  consistent 
application  to  all  of  the 
grantee1 s  activities. 
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determination  of  compliance  with 
Sections  26  and  27  of  the  Force  Account 
Engineering  and  Instruction  Guidelines 
for  the  following  items: 

1.  Review  the  grantee's 
documentation  which  shows  that  the 
costs  of  such  items  are  competitive 
with  the  local  market. 

2.  Determine  that  all  such  costs 
are  net  of  all  cash  or  trade 
discounts  offered,  irrespective  of 
the  fact  that  such  discounts  may 
not  have  been  taken. 

3.  If  materials  are  obtained  for 
the  project  other  than  by  direct 
purchase  from  the  supplier, 
determine  the  eligible  cost  thereof 
to  be  the  price  actually  paid  to 
the  supplier  (less  any  discounts). 
No  markup  other  than  actual 
handling  costs  will  be  permitted. 
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5.  For  equipment  rentals  the 
auditor  should  determine  whether 
the  type  of  equipment  and  rental 
rates  paid  are  consistent  with 
those  accepted  by  EDA  in  Attachment 
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Part  II  -  Compliance 

A.  Davis-Bacon  Act  wage  requirements 
are  not  applicable  to  the  wages  paid  to 
employees   of  the   grantee. 

B.  The  Public  Works  Employment  Act  of 
1977  provides  that  force  account 
projects  will  be  approved  only  when  the 
Secretary  finds  it  to  be  in  the  public 
interest . 

For  any  force  account  work  performed  on 
a  grant  under  the  1977  Act,  the  auditor 
must  determine  that  proper  approval  had 
been  obtained. 
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Audit  Program  -  Additional  Steps  Applicable  to  Simultaneous 
Design  and  Construction  (Fast-Track)  Projects 
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Part  I 


Financial 


A.  Review  grantee's  files  on 
negotiations  of  A/E  agreements  and 
determine  whether  the  documentation 
therein  indicates: 

1.  The  procurements  were  conducted 
so  as  to  encourage  maximum  open 
free  competition. 

2.  Efforts  were  made  to  assure  that 
agreements  were  made  only  with 
responsible  firms  that  possessed 
the  potential  ability  to  perform 
successfully  and  consideration  was 
given  to  such  things  as  record  of 
past  performances  and  financial  and 
technical  resources. 

3.  The  agreements  clearly 
differentiate  between  the  services 
provided  before  the  application  and 
those  provided  after  and  identify 
the  costs  incurred  for  each. 
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4.  The  agreements  clearly  define 
the  scope  of  the  services  to  be 
provided  and  identify  the  services 
and  related  reimbursements  provided 
under   each  phase  of  the  agreement. 

5.  In  the  negotiation  of  A/E 
agreements  the  grantee  established 
the  reasonableness  of  the  fees  by 
such  means  as  obtaining  cost  and 
pricing  data  for  the  various  phases 
of  the  work,  consultations  with 
grantee's  own  engineering  staff, 
obtaining  independent  data,  etc. 

After  considering  the  above  steps 
the  auditor  should  determine  whether  the 
grantee's  procedures  and  internal 
controls  provided  protection  against 
excessive  A/E  fees.  If  such  protection 
was  not  afforded,  the  A/E  fees  should  be 
questioned  with  the  recommendation  that 
EDA  make  a  technical  evaluation  of  A/E 
services  and  related  fees. 
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Audit  Program  Applicable  to  Procurement  Actions 

Note:  The  following  audit  steps  are  designed  to  be  applied 
to  each  procurement  action  over  $10,000,  and  others  selected 
by  the  auditor  for  examination.  Additional  copies  of  this 
program  should  be  prepared  for  the  results  of  the 
examination  of  each  action.  A  "Yes"  answer  should  be  given 
when  the  auditor  examines  documentation  maintained  by  the 
grantee  which  indicates  compliance  in  the  following 
applicable  areas. 

Identification  Data 


Contractor : 
Name: 


Address: 


Contract  No. 


Amount  of  Contract  $ 


Date  of  Contract 
Type  of  Contract 


Period  of  Performance 


Description  of  materials  or  services  to  be  provided: 


Applicable  to  all  procurements. 

1.  Was  the  procurement  made  in  a 
manner  so  as  to  provide  maximum 
open  and  free  competition? 

2.  Had  the  procurement  been 
reviewed  by  grantee  officials  to 
avoid  purchasing  (i)  unnecessary  or 
duplicative  items,  and  (ii)  from 
suppliers  who  were  irresponsible  or 
did  not  have  sufficient  financial 
or  technical  resources? 


Yes/No 
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Yes/No 


3.  Were  efforts  made  to  utilize 
small  business  and  minority-owned 
business  sources? 

4.  Was  the  type  of  procuring 
instrument  used  (i.e.,  purchase 
orders,  fixed  price,  incentive,  or 
cost  reimbursable  contracts,  etc.) 
appropriate  for  the  procurement? 
"(Cost-plus-a-percentage-of-cost" 
method  of  contracting  cannot  be 
used  . ) 

5.  Does  the  agreement  clearly 
describe  the  material  or  define  the 
scope  of  the  services  to  be 
provided  and  the  amounts  to  be 
reimbursed  for  such  material  or 
services? 

6.  Was  procurement  followed-up  to 
assure  conformance  with  terms  and 
specifications,  timely  performance? 

7.  Were  the  bonding  requirements  of 
FMC  74-7,  Attachment  B  observed  if 
procurement  was  a  construction 
contract  in  excess  of  $100,000? 

B.    Competitive  Bid  Procurement. 

1.  Did  the  invitation  for  bid  or 
request  for  proposal  provide  a 
clear  and  accurate  description  of 
the  technical  requirements  for  the 
material,  product,  or  service  to  be 
procured? 

Did  such  description  contain  any 
features  which  might  unduly 
restrict  competition? 

2.  Were  the  procedures  of  formal 
advertising,  sealed  bids  and  public 
opening  followed? 
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Yes/No 


3.  Was  the  award  made  to  a 
responsible  bidder  whose  bid  was 
responsive  to  the  invitation  and 
was  the  most  advantageous  to  the 
grantee,  considering  price  and 
other  factors? 

Negotiated  Procurement . 

1.  Did  the  procurement  qualify  to 
be  negotiated  under  any  one  of  the 
following  criteria? 

a.  Public    exigency. 

b.  Sole   source. 

(1)    If  over  $5,000  approved 
by  EDA. 

c.  Does   not   exceed    $10,000 

or        professional 


d.    Personal 
services . 


e.    Service  rendered 

educational    institution . 


by 


f.  No  acceptable  bid  from  formal 
advertising . 

g.  Highly  perishable  material  or 
medical  supplies. 

h.  Price  of  material  or  services 
established  by  law. 

i.  Otherwise   authorized  by  law, 
rules,  or  regulations. 

2.  Notwithstanding  meeting  any  of 
the  above  qualifications  for 
negotiation,  was  competition 
obtained  to  the  maximum  extent 
practicable? 
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Yes/No 


3.  For  purchases  in  excess  of 
$10,000,  were  records  maintained 
showing  the  justification  for 
negotiation,  contractor  selection, 
and  basis  for  establishing  the 
reasonableness  of  the  price 
negotiated? 

4.  For  negotiated  contract  in 
excess  of  $10,000,  did  it  include 
provision  that  the  grantee,  Federal 
grantor  agency,  the  Comptroller 
General  of  the  U.S.  or  any  of  their 
duly  authorized  representatives 
shall  have  access  to  any  books, 
records,  etc.,  pertinent  to  making 
an  audit? 

Reporting  Instructions 

Review  the  "No"  answers  in  Sections  A, 
B,  and  C  above  and  determine  whether  any 
costs  claimed  should  be  questioned 
and/or  any  comments  should  be  made  in 
the  report.  In  either  case  describe 
circumstances  in  sufficient  detail  to 
enable  EDA  to  determine  the  disposition 
to  be  made  of  the  matter. 


Auditor 
Date 


Workpaper    Reference 
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SYNPOSIS  OF  SELECTED  STATUTORY  REQUIREMENTS  INCLUDED  IN  LPW 
GRANTS 

This  Addendum  provides  an  abbreviation  of  selected  statutory 
requirements  and  EDA  guidelines  which  should  be  considered 
in  auditing  the  LPW  grants,  but  which  are  not  summarized 
elsewhere  in  this  Audit  Guide.  The  explanations  provided 
below  for  each  of  the  six  subjects  presented  is  general  in 
nature  so  they  should  not  be  construed  to  represent  a 
complete  legal  explanation  of  these  subjects.  In  those 
cases  where  a  question  of  law  arises,  the  full  text  of  the 
applicable  statute  and  EDA  regulation  should  be  consulted. 

1 .    Contract  Work  Hours  and  Safety  Standards  Act —  Overtime 
Compensation! / 

Each  grantee  must  operate  under  policies  and  procedures 
which  provide  assurance  that  the  contractors  and 
subcontractors  engaged  on  the  LPW  project  are  complying  with 
the  overtime  compensation  provisions  of  the  Contract  Work 
Hours  and  Safety  Standards  Act.  The  following  excerpts  from 
the  Contract  Work  Hours  and  Safety  Standards  Act  describe 
the  requirements  placed  upon  the  contractors  and 
subcontractors. 

a.  A  contractor  shall  not  require  or  permit  any  laborer 
or  mechanic,  including  apprentices,  trainees,  watchmen, 
and  guards,  in  any  workweek  in  which  he  is  employed  on 
any  work  under  this  contract,  to  work  in  excess  of  8 
hours  in  any  calendar  day,  or  in  excess  of  40  hours  in 
such  workweek,  or  work  subject  to  the  provisions  of  the 
Contract  Work  Hours  and  Safety  Standards  Act  unless 
such  laborer  or  mechanic,  including  apprentices, 
trainees,  watchmen,  and  guards,  receives  compensation 
at  a  rate  not  less  than  one  and  one-half  times  his 
basic  rate  of  pay  for  all  such  hours  worked  in  excess 
of  8  hours  in  any  calendar  day  or  in  excess  of  40  hours 
in  such  workweek,  whichever  is  the  greater  number  of 
overtime  hours.  The  "basic  rate  of  pay,"  as  used  in 
this  clause,  shall  be  the  amount  paid  per  hour, 
exclusive  of  the  contractors  contribution  or  cost  for 
fringe  benefits,  and  any  cash  payment  made  in  lieu  of 
providing  fringe  benefits,  or  the  basic  hourly  rate 
contained  in  the  wage  determination,  whichever  is 
greater . 

b.  In  the  event  of  any  violation  of- the  provisions  of 
paragraph  a.,  a   contractor   shall   be   liable   to   any 
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affected  employee  for  any  amounts  due,  and  to  the 
United  States  for  liquidated  damages.  Such  liquidated 
damages  shall  be  computed  with  respect  to  each 
individual  laborer  or  mechanic,  including  an 
apprentice,  trainee,  watchman,  or  guard,  employed  in 
violation  of  the  provisions  of  paragraph  a.  in  the  sum 
of  $10  for  each  calendar  day  on  which  such  employee  was 
required  or  permitted  to  be  employed  on  such  work  in 
excess  of  8  hours  or  in  excess  of  the  standard  workweek 
of  40  hours  without  payment  of  overtime  wages  required 
by  paragraph  a. 

2.    Davis-Bacon  Act2/ 

Each  grantee  must  operate  under  policies  and  procedures 
which  provide  assurance  that  the  contractors  and 
subcontractors  engaged  on  the  LPW  project  are  complying  with 
the  Davis-Bacon  Act.  The  following  excerpts  from  the  Davis- 
Bacon  Act  describe  the  requirements  placed  upon  the 
contractors  and  subcontractors. 

a.  All  mechanics  and  laborers  employed  or  working 
directly  upon  the  site  of  the  work  shall  be  paid 
unconditionally  and  not  less  often  than  once  a  week, 
and  without  subsequent  deduction  or  rebate  on  any 
account  (except  such  payroll  deductions  as  are 
permitted  by  the  Copeland  Regulations  (29  CFR,  Part 
3)),  the  full  amounts  due  at  time  of  payment  computed 
at  wage  rates  not  less  than  the  aggregate  of  the  basic 
hourly  rates  and  the  rates  of  payments,  contributions, 
or  costs  for  any  fringe  benefits  contained  in  the  wage 
determination  decision  of  the  Secretary  of  Labor, 
regardless  of  any  contractual  relationship  which  may  be 
alleged  to  exist  between  the  grantee,  contractor  or 
subcontractor  and  such  laborers  and  mechanics.  A  copy 
of  such  wage  determination  decision  shall  be  kept 
posted  by  contractors  at  the  site  of  the  work  in  a 
prominent  place  where  it  can  be  easily  seen  by  the 
workers. 

b.  A  contractor  may  discharge  his  obligation  under  this 
clause  to  workers  in  any  classification  for  which  the 
wage  determination  decision  contains: 

(1)  Only  a  basic  hourly  rate  of  pay,  by  making 
payment  at  not  less  than  such  basic  hourly  rate, 
except  as  otherwise  provided  in  the  Copeland 
Regulations  (29  CFR,  Part  3);  or 
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(2)  Both  a  basic  hourly  rate  of  pay  and  fringe 
benefits  payments,  by  making  payment  in  cash,  by 
irrevocably  making  contributions  pursuant  to  a  fund, 
plan,  or  program  for,  and/or  by  assuming  an 
enforceable  commitment  to  bear  the  cost  of  bona  fide 
fringe  benefits  contemplated  by  the  Davis-Bacon  Act, 
or  by  any  combination  thereof.  Contributions  made, 
or  costs  assumed,  on  other  than  a  weekly  basis  shall 
be  considered  as  having  been  constructively  made  or 
assumed,  during  a  weekly  period  to  the  extent  that 
they  apply  to  such  period.  Where  a  fringe  benefit 
is  expressed  in  a  wage  determination  in  any  manner 
other  than  as  an  hourly  rate  and  a  contractor  pays 
in  cash  equivalent  or  provides  an  alternative  fringe 
benefit,  he  shall  furnish  information  with  his 
payrolls  showing  how  he  determined  that  the  cost 
incurred  to  make  the  cash  payment  or  to  provide  the 
alternative  fringe  benefit  is  equal  to  the  cost  of 
the  wage  determination  fringe  benefit.  In  any  case 
where  a  contractor  provides  a  fringe  benefit 
different  from  any  contained  in  the  wage 
determination,  he  shall  similarly  show  how  he 
arrived  at  the  hourly  rate  shown  therefor.  In  the 
event  of  disagreement  between  or  among  the 
interested  parties  as  to  an  equivalent  of  any  fringe 
benefit,  the  grantee  shall  submit  the  question, 
together  with  his  recommendation,  to  EDA  for 
forwarding  to  the  Secretary  of  Labor  for  final 
determination . 

c.  The  assumption  of  an  enforceable  commitment  to  bear 
the  cost  of  fringe  benefits,  or  the  provision  of  any 
fringe  benefits  not  expressly  listed  in  Section  1(b)(2) 
of  the  Davis-Bacon  Act  or  in  the  wage  determination 
decision  forming  a  part  of  the  contract,  may  be 
considered  as  payment  of  wages  only  with  the  approval 
of  the  Secretary  of  Labor  pursuant  to  a  written  request 
by  a  contractor.  The  Secretary  of  Labor  may  require  a 
contractor  to  set  aside  assets,  in  a  separate  account, 
to  meet  his  obligations  under  any  unfunded  plan  or 
program . 

d.  The  grantee  shall  require  that  any  class  of  laborers 
or  mechanics,  including  apprentices  and  trainees,  which 
is  to  be  employed  under  the  contract  and  which  is  not 
listed  in  the  wage  determination  decision,  be 
classified  or  reclassified  to  conform  with  the  wage 
determination  decisions,  and  the  action  taken   reported 
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to  the  Secretary  of  Labor.  If  the  interested  parties 
cannot  agree  on  the  proper  classification  or 
reclassification  of  a  particular  class  of  laborers  or 
mechanics,  including  apprentices  and  trainees,  to  be 
used,  the  grantee  shall  submit  the  question,  together 
with  his  recommendation,  to  the  Secretary  of  Labor  for 
final  determination . 

e.  In  the  event  it  is  found  by  the  grantee  that  any 
laborer  or  mechanic  employed  by  a  contractor  or  any 
subcontractor  directly  on  the  site  of  the  work  covered 
by  this  contract  has  been  or  is  being  paid  at  a  rate  of 
wages  less  than  the  rate  of  wages  required  by  paragraph 
a.  of  this  clause,  the  grantee  may  (i)  by  written 
notice  to  the  general  contractor  terminate  his  right  to 
proceed  with  the  work,  or  such  part  of  the  work  as  to 
which  there  has  been  a  failure  to  pay  said  required 
wages,  and  (ii)  prosecute  the  work  to  completion  by 
contractor  or  otherwise,  whereupon  such  contractor  and 
his  sureties  shall  be  liable  to  the  grantee  for  any 
excess  costs  occasioned  the  grantee  thereby. 

3.  Convenant  Against  Contingent  Fees3/ 

In   accordance   with  LPW  Standard  Terms  and  Conditions, 

the  grantee  represents  that   it   has  not   paid,  and   also, 

agrees  not   to  pay,  any  bonus  or  commission  for  the  purpose 

of  obtaining   an   approval   of   its   application  for   grant 
assistance . 

4.  Employment  of  Illegal  Aliens4/ 

Each  LPW  II  grantee  must  ensure  that  no  contract  for 
the  project  will  be  awarded  to  a  bidder  who  will  employ  on 
the  project  any  alien  who  is  in  the  United  States  in 
violation  of  the  Immigration  and  Nationality  Act  or  any 
other  law,  convention  or  treaty  of  the  United  States 
relating  to  the  immigration,  exclusion,  deportation  or 
expulsion  of  aliens.  EDA  instructions  provide  that 
compliance  with  this  requirement  could  be  achieved  by  the 
grantee  taking  such  actions  as  obtaining  agreements  from  its 
contractors  that: 

a.  Information  on  place  of  birth  and  citizenship  status 
will  be  obtained  from  all  prospective  employees. 

b.  Citizenship  status  of  foreign-born  job  applicants 
will   be   confirmed    with   the    Immigration    and 
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Naturalization    Service  of  the   U.S.   Department  of 
Justice. 

5.  Use  of  U.S.  Made  Products  and  Raw  Material5/ 

When  manufactured  goods  are  to  be  used  in  the 
construction  of  an  LPW  Round  II  project,  the  grantee  must 
ensure  that  only  manufactured  goods  made  in  the  United 
States  and  substantially  made  from  raw  materials  mined  or 
produced  in  the  United  States  are  used  in  that  project. 
Also,  when  unmanufactured  raw  materials  are  to  be  used  in 
the  construction  of  an  LPW  Round  II  project,  the  grantee 
must  ensure  that  only  unmanufactured  raw  materials  mined  or 
produced  in  the  United  States  are  used  on  that  project. 
Unless  a  waiver  is  granted  by  EDA,  the  raw  materials  and/or 
components  and  subassemblies  used  in  producing  any  and  all 
equipment  and  materials  used  in  the  project  must  have  been 
mined  or  produced  in  the  United  States. 

6.  Employment   of  Veterans6/ 

Each  grantee  must  ensure  that  special  consideration, 
consistent  with  applicable  collective  bargaining  agreements 
and  practices,  is  given  to  the  employment  on  the  project  of 
qualified  disabled  veterans  and  qualified  Vietnam-era 
veterans. 

The  term  "disabled  veteran"  means  either  (1)  a  person 
entitled  to  disability  compensation  under  laws  administered 
by  the  Veterans'  Administration  for  disability  rated  at  30 
percent  or  more;  or,  (2)  a  person  whose  discharge  or  release 
from  active  duty  was  for  disability  incurred  or  aggravated 
in  the  line  of  duty  (38  U.S.C.  2011  (1)).  The  term 
"Vietman-era  veteran"  means  either  a  person  who  served  on 
active  duty  for  a  period  of  more  than  180  days,  any  part  of 
which  occurred  during  the  "Vietman-era"  and  who  was  not 
dishonorably  discharged;  or,  a  person  who  served  on  active 
duty  for  any  period  of  time  during  the  Vietnam-era  and  who 
was  discharged  or  released  from  active  duty  for  a  service 
connected    disability    (38   U.S.C.    2011    (2)    (A)). 

Grantees  should  inform  contractors  and  local  trade 
unions  of  the  requirements,  and  promote  specific  planning 
for   compliance. 
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1/  The  information  contained  herein  was  extracted  from  a 
description  of  the  applicable  act  as  contained  in  the  Armed 
Services  Procurement  Regulations  and  was  adapted  to  meet  the 
LPW  situation. 

2/   Ibid. 

3/   Ibid. 

4/  Informational  extract  obtain  from  EDA's  publication 
"Legal  Requirements  Applicable  to  Projects  Funded  Under  the 
Public    Works    Employment    Act   of    1977." 

5/        Ibid. 

6/        Ibid. 
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Appendix  C  contains  a  copy  of  Public  Law  94-369  as  amended 
by  Public  Law  95-28.  This  public  law  contains  the  basic 
legislation  applicable  to  the  LPW  program.  THE  AMENDED 
SECTIONS,  WHICH  APPLY  ONLY  TO  LPW  II,  ARE  SHOWN  IN  ITALICS 
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Public  Law  94-369 

94th  Congress,  S.  3201 

July  22,  1976 


Public 
Wodcs  Em- 
ployment Act 
of  1976. 
42  USC  6701 


as   amended  by 

PUBLIC  LAW  95-28 
91  STAT.  116 
MAY  13,  1977 


Public  Works 
Employment  Act 
of  1977. 


NOTE    1 


2to2fct 

To  authorise  a  local  public  works  capital  development  and  Investment  pro- 
gram, to  establish  an  antirecessionary  program,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives-  of  the 
United  Stat-es  of  America  in  Congress  assembled,  That  this  Act  may 
be  cited  as  the  "Public  Works  Employment  Act  of  1976". 

TITLE  I— LOCAL  PUBLIC  WORKS 

Sec.  101.  This  title  may  be  cited  as  the  "Local  Public  Works  Capital 
Development  and  Investment  Act  of  1976". 
Sec  102.  As  used  in  this  title,  the  term — 

(1)  "Secretary"  means  the  Secretary  of  Commerce,  acting 
through  the  Economic  Development  Administration. 

(2)  "State"  includes  the  several  States,  the  District  of  Colum- 
bia, the  Commonwealth  of  Puerto  Rico,  the  Virgin  Islands, 
Guam,. American  Samoax  and  the  Trust  Territory  of  the  Pa- 
cific Islands. 

(3)  "local  government"  means  any  city,  county,  town,  parish, 
or  other  political  subdivision  of  a  State,  and  any  Indian  tribe. 

(i)  'public  works  project*  includes  a  project  for  the  transpor-     Public  works 
tation  and  provision  of  water  to  a  drought-stricken  area.  project. 


Local  Pub- 
lic Works 
Capital 
Development 
and  Invest- 
ment Act  of 
1976. 
42  USC  6701 

Definitions, 


Sec.  103.  (a)  The  Secretary  is  authorized  to  make  grants  to  any 
State  or  local  government  for  construction  (including  demolition  ana 
other  site  preparation  activities),  renovation,  repair,  or  other  improve- 
ment of  local  public  works  projects  including  but  not  limited  to  those 
public  works  projects  of  State  and  local  governments  for  which  Fed- 
eral financial  assistance  is  authorized  under  provisions  of  law  other 
than  this  Act.  In  addition  the  Secretary  is  authorized  to  make  grants 
to  any  State  or  local  government  for  the  completion  of  plans,  specifi- 
cations, and  estimates  for  local  public  works  projects  where  either 
architectural  design  or  preliminary  engineering  or  related  planning 
has  already  been  undertaken  and  where  additional  architectural  and 
engineering  work  or  related  planning  is  required  to  permit  construc- 
tion of  the  project  under  this  Act. 

(b)  The  Federal  share  of  any  project  for  which  a  grant  is  made 
under  this  section  shall  be  100  per  centum  of  the  cost  of  the  project. 

Sec.  104.  In  addition  to  the  grants  otherwise  authorized  by  this  Act, 
the  Secretary  is  authorized  to  make  a  grant  for  the  purpose  of  increas- 
ing the  Federal  contribution  to  a  public  works  project  for  which  Fed- 
eral financial  assistance  is  authorized  under  provisions  of  law  other 
than  this  Act.  Any  grant  made  for  a  public  works  project  under  this 
section  shall  be  in  such  amount  as  may  be  necessary  to  make  the 
Federal  share  of  the  cost  of  such  project  100  per  centum.  No  grant 
shall  be  made  for  a  project  under  this  section  unless  the  Federal  finan- 
cial assistance  for  such  project  authorized  under  provisions  of  law 
other  than  this  Act  is  immediately  available  for  such  project  and 
construction  of  such  project  has  not  yet  been  initiated  because  of  lack 
of  funding  for  the  non-Federal  share. 
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Sec.  105.  In  addition  to  the  grants  otherwise  authorized  by  this  42  USC  6704. 
Act,  the  Secretary  is  authorized  to  make  a  grant  for  the  purpose  of 
providing  all  or  any  portion  of  the  required  State  or  local  share  of 
the  cost  of  any  public  works  project  for  which  financial  assistance  is 
authorized  under  any  provision  of  State  or  local  law  requiring  such 
contribution.  Any  grant  made  for  a  public  works  project  under  this 
section  shall  be  made  in  such  amount  as  may  be  necessary  to  provide 
the  requested  State  or  local  share  of  the  cost  of  such  project.  A  grant 
shall  be  made  under  this  section  for  either  the  State  or  local  share  of 
the  cost  of  the  project,  but  not  both  shares.  No  grant  shall  be  made 
for  a  project  under  this  section  unless  the  share  of  the  financial 
assistance  for  such  project  (other  than  the  share  with  respect  to  which 
a  grant  is  requested  under  this  section)  is  immediately  available  for 
such  project  and  construction  of  such  project  has  not  vet  been 
initiated. 

Sec.  106.  (a)  No  grant  shall  be  made  under  section  103, 104,  or  105  Grant*  and 
of  this  Act  for  any  project  having  as  its  principal  purpose  the  contracts, 
channelization,  damming,   diversion,   or   dredging  of   any   natural  requirements, 
watercourse,  or  the  construction  or  enlargement  of  any  canal  (other  42  USC  6705. 
than  a  canal  or  raceway  designated  for  maintenance  as  an  historic 
site)  and  having  as  its  permanent  effect  the  channelization,  damming, 
diversion,  or  dredging  of  such  watercourse  or  construction  or  enlarge- 
ment of  any  canal   (other  than  a  canal  or  raceway  designated  for 
maintenance  as  an  historic  site). 

(b)  No  part  of  any  grant  made  under  section  103,  104,  or  105  of 
this  Act  shall  be  used  for  the  acquisition  of  any  interest,  in  real 
property. 

(c)  Nothing  in  this  Act  shall  be  construed  to  authorize  the  pay- 
ment of  maintenance  costs  in  connection  with  any  projects  constructed 
(iiy  whole  or  in  part)  with  Federal  financial  assistance  under  this  Act 

(d)  Grants  made  by  the  Secretary  under  this  Act  shall  be  made 
only  for  projects  for  which  the  applicant  gives  satisfactory  assurances, 
in  such  manner  and  form  as  may  be  required  by  the  Secretary  and  in 
accordance  with  such  terms  and  conditions  as  the  Secretary  may 
prescribe,  that,  if  funds  are  available,  on-site  labor  can  begin  within 
ninety  days  of  project  approval. 


(e)(1)  No  part  of  the  construction  (including  demolition  and  other 
site  preparation  activities),  renovation,  repair,  or  other  improvement 
of  any  public  works  project  for  which  a  grant  is  made  under  this 
Act  after  the  date  of  enactment  of  this  subsection  shall  be  performed 
directly  by  any  department,  agency,  or  instrumentality  of  any  State 
or  local  government.  Construction  of  each  such  project  shall  be  per- 
formed by  contract  awarded  by  competitive  bidding,  unless  the  Sec- 
retary shall^  affirmatively  find  that,  under  the  circumstances  relating 
to  such  project,  some  other  method  is  in  the  public  interest.  Contracts 
for  the  construction  of  each  project  shall  be  awarded  only  on  the  basis 
of  the  lowest  responsive  bid  submitted  by  a  bidder  meeting  established 
criteria  of  responsibility.  No  requirement  or  obligation  shall  be  im- 
posed as  a  condition  precedent  to  the  award  of  a  contract  to  such 
bidder  for  a  project,  or  to  the  Secretary's  concurrence  in  the  award 
of  a  contract  to  such  bidder,  unless  such  requirement  or  obligation 
is  otherwise  lawful  and  is  specifically  set  forth  in  the  advertised 
specifications. 

(2)  No  grant  shall  be  made  under  this  Act  for  any  local  public 
works  project  unless  the  State  or  local  government  applying  for  such 
grant  submits  with  its  application  a  certification  acceptable  to  the  Sec- 
retary that  no  contract  will  be  awarded  in  connection  icith  such  proj- 
ect to  any  bidder  who  will  employ  on  such  project  any  alien  in  the 
United  States  in  violation  of  the  Immigration  and  Nationality  Act 
or  any  other  law,  convention,  or  treaty  of  the  United  States  relating 
to  the  immigration,  exclusion,  deportation,  or  expulsion  of  aliens. 

(f)(1)(A)  Notwithstanding  any  other  provision  of  law,  no  grant 
shall  be  made  under  this  Act  for  any  local  public  works  project  unless 
only  such  unmanufactured  articles,  materials,  and  supplies  as  have  been 
mined  or  produced  in  the  United  States,  and  only  such  manufactured 
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articles,  materials,  and  supplies  as  have  been  manufactured  in  the 
United  States  substantially  all  from  articles,  materials,  and  supplies 
mined,  produced,  or  manufactured,  as  the  case  may  be,  in  the  united 
States,  will  be  used  in  such  project, 

(B)  Subparagraph  (A)  of  this  paragraph  shall  not  apply  in  any 
case  where  the  Secretary  determines  it  to  be  inconsistent  with  the  pub- 
lic interest,  or  the  cost  to  be  unreasonable,  or  if  articles,  materials,  or 
supplies  of  the  class  or  hind  to  be  used  or  the  articles,  materials,  or 
supplies  from  which  they  are  manufactured  are  not  mined,  produced, 
or  manufactured,  as  the  case  may  be^  in  the  United  States  in  sufficient 
and  reasonably  available  commercial  quantities  and  of  a  satisfactory 
quality, 

(2)  Except  to  the  extent  that  the  Secretary  determines  otherwise, 
no  grant  shall  be  made  under  this  Act  for  any  local  public  works  proj- 
ect unless  the  applicant  gives  satisfactory  assurance  to  the  Secretary 
that  at  least  10  per  centum  of  the  amount  of  each  grant  shall  be  ex- 
pended for  minority  business  enterprises.  For  purposes  of  this  para- 
graph, the  term  'minority  business  enterprise'9  means  a  business  at  least 
50  per  centum  of  which  is  owned  by  minority  group  members  or,  in 
case  of  a  publicly  owned  business,  at  least  51  per  centum  of  the  stock 
of  which  is  owned  by  minority  group  members.  For  the  purposes  of  the 
preceding  sentence,  minority  group  members  are  citizens  of  the  United 
States  who  are  Negroes,  Spanish-speaking,  Orientals,  Indians,  Eski- 
mos, and  Aleuts. 

(g)  No  grant  shall  be  made  under  this  Act  for  any  project  for   Accessibility 
which  the  applicant  does  not  give  assurances  satisfactory  to  the  Secre-    handicappedand 
tary  that  the  project  will  be  designed  and  constructed  in  accordance    eideriy. 
with  the  standards  for  accessibility  for  public  buildings  and  facilities 
to  the  handicapped  and  elderly  under  the  Act  entitled  'An  Act  to  in- 
sure that  certain  buildings  financed  with  Federal  funds  are  so  designed 
and  constructed  as  to  be  accessible  to  the  physically  handicapped?,  ap- 
proved August  12,  1968  (j2  U.S.C.  1*151  et  seq.).  The  Architectural 
and  Transportation  Barriers  Compliance  Board  established  by  the 
Rehabilitation  Act  of  1973  (P.L.  93-112)  is  authorized  to  insure  that 
any  construction  and  renovation  done  pursuant  to  any  grant  made 
under  this  Act  complies  with  the  accessibility  standards  for  public 
buildings  and  facilities  issued  under  the  Act  of  August  12, 1968. 

Sec.  107.  The  Secretary  shall,  not  later  than  thirty  days  after  date    Rule*  and 
of  enactment  of  this  Act,  prescribe  those  rules,  regulations,  and  proce- 
dures (including  application  forms)  necessary  to  carry  out  this  Act. 
Such  rules,  regulations,  and  procedures  shall  assure  that  adequate 
consideration  is  given  to  the  relative  needs  of  various  sections  of  the 
country.  The  Secretary  shall  consider  among  other  factors  (1)  the 
severity  and  duration  of  unemployment  in  proposed  project  areas, 
(2)  the  income  levels  and  extent  of  underemployment  in  proposed 
project  area,  and  (3)  the  extent  to  which  proposed  projects  will  con- 
tribute to  the  reduction  of  unemployment.  The  Secretary,  in 
consultation  with  the  Secretary  of  Labor,  and  consistent  with  existing 
applicable  collective  bargaining  agreements  and  practices,  shall  prom- 
ulgate regulations  to  assure  special  consideration  to  the  employment 
in  projects  under  this  Act  of  qualified  disabled  veterans  (as  defined 
in  section  2011(1)  of  title  38,  United  States  Code)  and  qualified  Viet- 
nam-era veterans  (as  defined  m  section  2011(2)  (A)  of  such  title  38) . 

The  Secretary  shall  make 
a  final  determination  with  respect  to  each  application  for  a  grant 
submitted  to  him  under  this  Act  not  later  than  the  sixtieth  dav  after 
the  date  he  receives  such  application.  Failure  to  make  such  final  deter- 
mination within  such  period  shall  be  deemed  to  be  an  approval  by  the 
Secretary  of  the  grant  requested.  For  purposes  of  this  section,  m 
considering  the  extent  of  unemployment  or  underemployment,  the 
Secretary  shall  consider  the  amount  of  unemployment  or  under- 
employment in  the  construction  and  construction-related  industries. 
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NOTE    3 


She.  108.    (a)   The  Secretary  shall  allocate  fund*  appropriated  after  the      Funds, allocation 
date  of  enactment  of  the  Public  Work*  Employment  Act  of  1977      42  USC  6707. 
under  section  111  of  this  Act  an  follows: 

(1)  2y2  per  centum  of  such  funds  shall  be  set  aside  and  shall 
be  expended  only  for  grants  for  public  works  projects  under  this 
Act  to  Indian  tribes  and  Alaska  Native  villages.  None  of  the 
remainder  of  such  funds  shall  be  expended  for  such  grants  to 
such  tribes  and  villages. 

(2)  After  the  set  aside  required  by  paragraph  (1)  of  this 
subsection,  $70.000 WO  shall  be  set  aside  and  expended  only  for 
grants  for  any  public  works  project  the  application  for  a  grant 
for  which  was  made  under  this  Act  after  the  date  of  enactment 
of  this  Act  and  before  December  2^,  1076.  and  which  application 
was  not  received,  was  not  considered,  or  was  rejected  solely  be- 
cause of  an  erro?'  by  an  officer  or  employee  of  the  United  States. 
Any  allocation  made  to  an  applicant  pursuant  to  regulation  shall 
be  reduced  by  the  amount  of  any  grant  made  to  such  applicant 
under  this  paragraph. 

(3)  After  the  set  asides  required  by  paragraphs  (1)  and  (2) 
of  this  subsection,  65  per  centum  of  such  funds  shall  be  allocated 
among  the  States  on  the  basis  of  the  ratio  that  the  number  of 
unemployed  persons  in  each  State  bears  to  the  total  number  of 
unemployed  persons  in  all  the  States  and  35  per  centum  of  such 
funds  shall  be  allocated  among  those  States  with  an  average  un- 
employment rate  for  the  preceding  twelve-month  period  in  excess 
of  6.5  ner  centum  on  the  basis  of  the  relative  severity  of  unemploy- 
ment znr  each  such  State,  except  that  (A )  no  State  shall  be  allo- 
cated less  than  three-quarters  of  one  per  centum  or  more  than 
1%}A  Ver  centum  of  such  funds  for  local  public  works  projects 
within  such  State,  except  that  in  the  case  of  Guam,  the  Virgin 
Islands,  American  Samoa,  and  the  Trust  Temtory  of  the  Pacific 
Islands,  not  less  than  one-half  of  one  per  centum  in  the  aggregate 
shall  be  granted  for  such  projects  in  all  four  of  these  jurisdictions, 
and  (B)  no  State  whose  unemployment  data  was  converted  for 
the^  first  time  in  1976  to  the  benchmark  data  of  the  current  popu- 
lation survey  annual  average  compiled  by  the  Bureau  of  Labor 
Statistics  shall  receive  a  percentage  of  such  funds  less  than  the 
percentage  of  funds  allocated  to  such  State  under  this  Act  from 
funds  appropriated  to  carry  out  this  Act  prior  to  the  date  of 
enactment  of  the  Public  Works  Employment  Act  of  1977. 

(b)(1)  In  making  grants  under  this  Act,  the  Secretary  shall  give 
priority  and  preference  to  public  works  projects  of  local  governments. 

(2)  In  making  grants  for  projects  for  construction,  renovation, 
repair,  or  other  improvement  of  buildings,  the  Secretary  shall  also 
give  consideration  as  between  such  building  projects  to  those  projects 
which  will  result  in  conserving  energy,  including,  but  not  limited  to, 
projects  to  redesign  and  ivtrofit  public  facilities  for  energy  conserva- 
tion purposes,  and  projects  using  alternative  energy  systems. 

(3)  In  making  grants  under  this  Act,  the  Secretary  shall  also  give 
priority  and  preference  to  any  public  works  project  requested  by  a 
State  or  by  a  special  purpose  unit  of  local  government  which  is  en- 
dorsed by  a  general  purpose  local  government  within  such  State. 

(4)  A  project  requested  by  a  school  district  shall  be  accorded  the 
full  priority  and  preference  to  public  works  projects  of  local  govern- 
ments provided  in  section  108 (b)  of  this  A ct. 

(c)  In  making  grants  under  this  Act,  if  for  the  12  most  recent 
consecutive  months,  the  national  unemployment  rate  is  equal  to  or 
exceeds  6^  per  centum,  the  Secretary  shall  (1)  expedite  and  give 
priority  to  applications  submitted  by  States  or  local  governments 
having  unemployment  rates  for  the  12  most  recent  consecutive 
months  in  excess  of  the  national  unemployment  rate  and  (2)  shall  give 
priority  thereafter  to  applications  submitted  by  States  or  local  gov- 
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ernments  having  unemployment  rates  for  the  12  most  recent  con- 
secutive months  in  excess  of  6%  per  centum,  but  less  than  the  national 
unemployment  rate.  Information  regarding  unemployment  rates  may 
be  furnished  either  by  the  Federal  Sovernment,  or  by  States  or  local 
governments,  provided  the  Secretary  determines  that  the  unemploy- 
ment rates  furnished  by  States  or  local  governments  are  accurate,  and 
shall  provide  assistance  to  States  or  local  governments  in  the  calcula- 
tion of  such  rates  to  insure  validity  and  standardization. 

The  Secretary  may     Waiver. 
waive  the  application  of  the  first  sentence  of  this  subsection  to  any 
State  which  receives  a  minimum  allocation  pursuant  to  paragraph  (3) 
of  subsection   (a)  of  this  section. 

(d)  Whenever  a  State  or  local  government  submits  applications 
for  grants  under  this  Act  for  two  or  more  projects,  such  State  or  local 
government  shall  submit  as  part  of  such  applications  its  priority  for 
each  such  project". 

(e)  The  unemployment  rate  of  a  local  government  shall,  for  the 
purposes  of  this  Act,  and  upon  request  of  the  applicant,  be  based  upon 
the  unemployment  rate  of  any  community  or  neighborhood  (defined 
without  regard  to  political  or  other  subdivisions  or  boundaries)  within 
the  jurisdiction  of  such  local  government,  except  that  any  grant  made 
to  a  local  government  based  upon  the  unemployment  rate  of  a  commu- 
nity or  neighborhood  within  its  jurisdiction  must  be  for  a  project 
to  be  constructed  in  such  community  or  neighborhood. 


(f)  Repealed. 

(g)  States  and  local  governments  making  application  under  this 
Act  should  (1)  relate  their  specific  requests  to  existing  approved  plans 
and  programs  of  a  local  community  development  or  regional  develop- 
ment nature  so  as  to  avoid  harmful  or  costly  inconsistencies  or  con- 
tradictions; and  (2)  where  feasible,  make  requests  which,  although 
capable  of  early  initiation,  will  promote  or  advance  longer  range  plans 
and  programs. 

(h)(1)  Except  as  provided  in  paragraph  (2)  of  this  subsection, 
the  Secretary  shall  not  consider  or  approve  or  make  a  grant  for  any 
project  for  which  any  application  was  not  submitted  for  a  grant  under 
this  Act  on  or  before  December  23, 1976. 

(2)  The  Secretary  may  receive  applications  for  grants  for  projects 
under  this  Act — 

(A)  from  the  Trust  Territory  of  the  Pacific  Islands; 

(B)  from  Indian  tribes  and  A laska  Native  villages ; 

(C)  from  any  applicant  to  use  any  allocation  which  may  be 
made  pursuant  to  regulation,  to  the  extent  necessary  to  expend  such 
allocation,  if  a  sufficient  number  of  applications  were  not  submitted  on 
or  before  December  23, 1976,  to  use  such  allocation. 

(i)  The  Secretary  may  allow  any  applicant  which  has  received  a 
grant  for  a,  project  under  this  Act  to  substitute  one  or  more  projects 
for  such  project  if  in  the  judgment  of  the  Secretaiy  (1)  the  Federal 
cost  in  the  aggregate  of  such  substituted  project  or  projects  does  not 
exceed  such  grant,  (2)  such  substituted  project  or  projects  comply  with 
section  106(d)  of  this  Act,  and  (3)  such  substituted  project  or  projects 
will  in  fact  aid  in  alleviating  drought  or  other  emergency  or  disaster- 
related  conditions  or  damage.  Section  106(a)  of  this  Act  shall  not 
apply  to  projects  substituted  under  this  subsection. 

(j)  Notwithstanding  subsection  (h)(1)  of  this  section,  grants  may 
be  made  from  appropriations  made  under  section  111  of  this  Act  after 
September  30, 1977.  to  States  or  local  governments  for  projects  for  the 
construction,  renovation,  repair,  or  other  improvements  of  health  care 
or  rehabilitation  facilities  owned  and  operated  by  private  nonprofit 
entities. 


Repeal. 
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Sec.  109.  All  laborers  and  mechanics  employed  42  USC  6708. 

on  Proiects  assist  by  the  Secretary  under  this  Act 
shall  be  paid  wages  at  rates  not  less  than  those  prevailing  on  similar 
construction  in  the  locality  as  determined  by  the  Secretary  of  Labor 
m  accordance  with  the  Davis-Bacon  Act,  as  amended  (40  U.S.C. 
276a— 276a-5) .  The  Secretary  shall  not  extend  any  financial  assistance 
under  this  Act  for  such  project  without  first  obtaining  adequate  assur- 
ance that  these  labor  standards  will  be  maintained  upon  the  construc- 
tion work.  The  Secretary  of  Labor  shall  have,  with  respect  to  the 
labor  standards  specified  in  this  provision,  the  authority  and  func- 
tions set  forth  in  Reorganization  Plan  Numbered  14  of  1950  (15  F  R 

rl76;  £  SI£  1267;  5  F'?-C-  133z"15)>  *n<*  section  2  of  the  Act  of     5  USC  app.  L 
June  13,  1964,  as  amended  (40  U.S.C.  276c).  ^ 

Sec.  110.  No  person  shall  on  the  ground  of  sex  be  excluded  from     Nonditcrimlna- 
participation  in,  be  denied  the  benefits  of,  or  be  subjected  to  discrim-     tion, 
i nation  under  any  project  receiving  Federal  grant  assistance  under     *2  USC  6709. 
this  Act,  including  any  supplemental  grant  made  under  this  Act 
inis  provision  will  be  enforced  through  agency  provisions  and  rules 
similar  to  those  already  established,  with  respect  to  racial  and  other 

il^^ta?nu"derVU^  «  USC  2000d. 

this  remedy  is  not  exclusive  and  will  not  prejudice  or  cut  off  any  other  ^^ 

Jegal  remedies  available  to  a  discriminatee. 

t^m^fJSlT  ll  anth?ryd  j?  **  appropriated  not  to  exceed  Appropriation 

$6,000,000,000  for  the  period  ending  December  3U  1978,  to  carry  out      authorization, 
this  Act.  42  USC  6710. 
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Public  Works)  and  No.  95-110  (Comm.  of  Conference). 
CONGRESSIONAL  RECORD,  Vol.  123  (1977): 

Feb.  24,  considered  and  passed  House. 

Mar.  10,  considered  and  passed  Senate,  amended,  in  lieu  of  S.  427. 

Apr.  5,  House  concurred  in  Senate  amendment  with  an  amendment 

Apr.  28,  29,  Senate  agreed  to  conference  report. 

May  3,  House  agreed  to  conference  report. 
WEEKLY  COMPILATION  OF  PRESIDENTIAL  DOCUMENTS,  Vol.  13,  No.  20: 

May  13,  Presidential  statement 
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NOTES    DERIVED    FROM 

CONFERENCE  REPORT 

J  Report 

HOUSE  OF  REPRESENTATIVES  1    No-  95-230 


NOTE     1 :  PROGRAM   POLICIES 

Regulations  implementing  the  revisions  in  the  act  made  by  this 
conference  substitute  are  to  be  prescribed  within  30  days  of  the  date 
of  enactment  of  these  revisions.  The  conferees  expect  the  next  phase 
of  the  public  works  jobs  program  to  be  implemented  in  accordance 
with  the  following  assumptions  and  policy  directions.  A  project  area 
will  be  a  city;  a  county;  the  balance  of  a  county  in  which  such  city 
is  located;  or  a  pocket  of  poverty  under  section  108(e)  where  the 
project  is  within  an  urbanized  area.  Unemployment  statistics  (as  to 
total  number  of  unemployed  and  rate)  are  to  be  determined  for 
project  areas,  not  for  applications.  It  is  intended  that  all  communities, 
regardless  of  size,  that  otherwise  qualify,  are  to  be  treated  as 
applicants. 

The  conferees  are  aware  of  the  problems  which  exist  in  obtaining 
timely,  accurate,  and  uniform  measurements  of  unemployment  for  all 
areas  of  the  country.  However,  the  conferees  are  also  aware  that  the 
Bureau  of  Labor  Statistics  (BLS)  cannot,  at  this  time,  provide  unem- 
ployment data  for  all  jurisdictions  in  the  country.  Unemployment 
statistics  gathered  by  the  Department  of  Labor  through  the  BLS 
generally  cover  jurisdictions  above  50,000  population  and  prime 
sponsor  areas  designated  under  the  Comprehensive  Employment  and 
Training  Act  (CETA).  unless  special  studies  of  a  labor  force  have 
been  undertaken  at  the  request  of  a  local  jurisdiction  or  the  State 
Employment  Security  Agency.  Prior  to  August  1976,  the  BLS  was 
unable  to  provide  comparable  unemployment  statistics  on  a  county- 
by-county  basis.  The  BLS  has  assured  that  unemployment  data  is 
now  available  to  the  Economic  Development  Administration  on  a 
county-by-county  basis. 

Although  the  conferees  recognize  the  need  to  have  comparable 
unemployment  data  from  one  source  to  assure  uniform  and  accurate 
measurements  of  a  community's  distress,  it  is  also  important  that  a 
community  not  be  denied  assistance  under  the  act  because  national 
unemployment  figures  are  unavailable  for  a  local  jurisdiction.  In  such 
cases  as  unemployment  data  is  not  available  from  the  Bureau  of  Labor 
Statistics,  the  Secretary  shall  accept  State  or  local  data. 

The  BLS  is  currently  engaged  in  establishing  benchmarks  for  all 
States  based  on  the  current  population  survey  method  now  used  in 
calculating  unemployment  statistics  nationwide.  The  conferees  urge 
the  States  to  develop  data  on  jurisdictions  smaller  than  50,000  as  soon 
as  possible  so  that  eligible  areas  under  both  the  Local  Public  Works 
Act  and  the  Public  Works  and  Economic  Development  Act  can  be 
qualified  for  assistance  in  a  timely  manner.  To  provide  the  optimum 
opportunity  for  participation  in  this  program  the  Congress  specifically 
provided  in  section  108(c)  that  information  regarding  unemployment 
rates  may  be  furnished  by  the  Federal  Government,  or  by  States  or  by 
local  governments  provided  that  the  Secretary  of  Commerce  deter- 
mines that  such  unemployment  rates  are  accurate.  The  Secretary  is 
also  required  to  provide  assistance  to  'the  States  or  local  government 
in  the  calculation  of  such  rates  to  insure  their  validity  and  standardiza- 
tion. Where  a  State  has  already  developed  unemployment  data  for 
jurisdictions  between  25,000  and  50,000  papulation  this  data  shall  be 
utilized  by  the  EDA  in  qualifying  local  jurisdictions  under  the  act. 
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Under  the  Office  of  Management  and  Budget's  Circular  A-46, 
Federal  agencies  are  required  to  use  the  unemployment  data  provided 
by  the  Department  of  Labor,  Bureau  of  Labor  Statistics.  It  is  the 
conferees'  intent  under  section  108(c)  that  if  the  Economic  Develop- 
ment Administration  cannot  obtain  unemployment  data  from  the  BLS 
for  a  jurisdiction  smaller  than  50,000  population,  or  for  other  juris- 
dictions where  the  data  is  not  available  for  the  most  recent  12 
consecutive  months,  that  the  EDA  shall  request  such  unemplovment 
information  from  the  State  employment  security  agencies.  It  is  not 
the  conferee's  intent  to  delay  the  updating  of  unemployment  statistics 
for  project  applications  on  file  at  EDA  in  allowing  the  agency  to 
obtain  data  from  the  States  but  the  conferees  want  to  insure  that 
EDA  has  the  maximum  flexibility  in  obtaining  unemployment  data 
in  a  timely  manner  for  all  eligible  applicants  under  the  Act. 

Only  project  areas  in  excess  of  6.5  percent  unemployment  may 
receive  grants,  except  (1)  where  the  State  unemployment  rate  is  less 
than  6.5  percent,  in  which  case  only  project  areas  m  excess  of  the  State 
average  unemployment  rate  may  receive  grants,  and  (2)  in  minimum 
allocation  States  where  the  Secretary  waives  the  priorities  of  section 
108(c).  A  share  of  the  State's  allocation  of  funds  shall  be  established 
for  each  such  project  area,  based  on  numbers  and  rate  of  unemploy- 
ment in  such  area,  to  serve  as  a  benchmark  or  planning  target. 

The  Secretary  of  Commerce  shall  assure  equity,  and  a  substantial 
portion  of  project  awards,  for  each  category  of  general  purpose  local 
government  applicants  and  projects  endorsed  by  such  applicants, 
within  each  project  area.  An  applicant  may  select  projects  for  funding 
with  its  planning  target  only  in  the  project  area  on  which  that  plan- 
ning target  is  based.  A  school  district 'shall  be  treated  on  the  same 
basis  as  a  general  purpose  local  government,  for  all  purposes.  New 
applications  shall  be  received  only  where  there  are  insufficient  pending 
applications  to  use  a  States'  allocation  or  a  project  area's  planning 
target.  In  such  cases  applications  may  be  received  from  any  eligible 
recipient  within  the  project  area.  Each  applicant  shall  indicate  its 
order  of  preference  among  its  project  applications. 

The  conferees  recognize  the  responsibilities  of  county  govern- 
ments. Accordingly,  the  intent  of  the  conferees  is  for  applicant 
counties  to  receive  an  equitable  share  of  funds  in  any  area  which 
reflects  their  level  of  responsibility  and  unemployment. 

In  cases  of  projects  of  different  applicants  within  a  county  or 
balance-of-county  project  area  which  are  otherwise  equal  in  priority, 
consideration  shall  be  given  to  the  relative  unemployment  statistics 
of  the  applicants,  if  recent  comparable  data  is  available,  and,  if 
neqessary,  to  various  criteria  for  differentiating  the  projects  them- 
selves, such  as  the  job-creating  potential  and  time  necessary  for 
completion  of  the  project,  the  energy  conservation  potential  of  a 
building  project  under  section  108(b)(2),  the  project's  value  in 
alleviating  drought  or  other  critical  local  needs,  or  the  long-term 
economic  benefits  of  the  completed  project. 

Two  cases  where  project  funding  was  erroneously  charged  against 
a  local  benchmark  have  been  called  to  the  conferees'  attention.  In 
one  case,  State  projects  located  in  Long  Island  were  charged  against 
the  planning  target  for  Albany,  the  State  capital.  In  another  case, 
the  funding  of  projects  was  charged  against  the  benchmark  for 
Schenectady  even  though  the  projects  were  located  outside  the  city. 
The  conferees  intend  this  type  of  error  will  be  corrected  in  the  next 
round  of  funding  without  penalizing  local  governments  like  these.  In 
such  cases  the  cities  will  receive  a  full  planning  target  or  allocation 
based  on  the  $6  billion  authorized  program  and  projects  funded  in 
the  first  round  will  be  charged  against  allocation  of  the  area  where 
the  project  was  located. 
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ENVIRONMENTAL  IMPACT 


The  Conferees  wish  to  clarify  that,  in  every  case,  the  National 
Environmental  Policy  Act  shall  be  implemented,  to  the  fullest  extent 

Possible  consistent  with  the  time  constraints  imposed  by  the  Local 
'ublic  Works  Development  and  Investment  Act  of  1976.  The  Sec- 
retary shall  review  each  grant  application,  its  potential  environmental 
impacts,  and  the  applicant's  assurances  regarding  environmental 
effects  in  order  to  determine  whether  such  assurances  are  adequate. 
This  review  must  be  accomplished  without  undue  burden  on  the 
applicant  to  submit  additional  information,  and  without  any  delay 
in  project  consideration.  The  statutory  limit  on  the  period  in  which 
project  selection  decisions  are  to  be  made  must  be  observed. 

If  the  Secretary  determines  that  a  proposed  project  is  likely  to  have 
significant  direct  or  indirect  adverse  effects  that  would  normally 
require  full  review  in  an  environmental  impact  statement,  that 
project  will  ordinarily  not  be  funded  under  the  Local  Public  Works 
Development  and  Investment  Act  of  1976.  If,  however,  the  Secretary's 
review  determines  that  the  effect  of  a  proposed  project  has  been 
adequately  evaluated  in  accordance  with  section  102(2) (C)  of  the 
National  Environmental  Policy  Act  the  Secretary  may  fund  the 
proposed  project. 

NOTE    2  :  errors 

Provides  a  $70  million  set  aside  for  grants  to  be  made  by  the 
Secretary  for  projects  that  were  not  received,  not  considered,  or  were 
rejected  solely  because  of  error  made  by  an  officer  or  employee  of  the 
United  States.  Projects  eligible  for  grants  under  this  section  must 
meet  all  of  the  requirements  of  the  Act  as  in  effect  at  the  time  of  the 
error.  In  addition,  any  applicant  receiving  an  allocation  of  funds  for 

E ublic  works  projects  under  the  Act  is  to  have  that  allocation  reduced 
y  the  amount  of  any  grant  made  to  it  from  the  $70  million  set  aside 
for  these  grants. 

NOTE    3  :  unemployment  period 

In  order  to  avoid  an  undue  concentration  of  funds  and  to  ensure  a 
wider  distribution  of  projects  throughout  a  State,  if  the  Secretary 
waives  the  priorities  in  section  108(c)  the  Secretary  shall,  in  States 
receiving  a  minimum  allocation  of  funds,  select  projects  without 
regard  to  the  priority  provision  in  section  108(c). 

States  receiving  the  minimum  allocation  (of  which  there  are  29) 
may  contain  several  areas  having  unemployment  rates  in  excess  of 
those  entitled  to  priority.  As  a  general  rule  the  greater  part  of  the 
State  contains  communities  in  need  of  projects  although  their  unem- 
ployment rate  is  below  6%  per  centum.  The  Secretary,  in  an  effort 
to  achieve  the  widest  distribution  of  funds,  may  award  projects  to 
areas  having  unemployment  rates  below  6%  per  centum.  This  is  not 
to  say  that  a  number  of  projects  will  not  be  located  in  areas  of  the 
State  with  the  highest  unemployment  rate.  This  provision  will  actually 
aid  the  Secretary  in  locating  projects  in  areas  of  highest  unemployment 
within  a  State,  especially  those  States  with  lower  unemployment. 
However,  a  strict  adherence  to  selecting  projects  in  areas  having  an 
unemployment  rate  in  excess  of  6%  per  centum  might  result  in  an 
undue  concentration  of  funds  in  one  or  two  communities.  It  is  intended 
that  the  Secretary  shall  consider  factors  other  than  the  rate  of  unem- 
ployment when  necessary  to  ensure  a,  wider  distribution  of  funds  in 
minimum  States. 


Note  :  This  unofficial  reprint  was  edited  and 

is  published  by  the  Office  of  Chief  Counsel,  Economic  Development 

Administration,    U.S.  Department  of  Commerce. 
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Appendix  D  consists  of  three  parts: 


Part  I,    An  extract  from  the  Code  of  Federal  Regulations 
(January  1977),  Title  13,  Part  310  entitled  "Re- 
location Assistance  and  Land  Acquisition  Policies 


Part  II.  Title  13,  Part  316  of  the  Code  of  Federal  Regula< 
tions  which  contain  EDA's  regulations  applicable 
to  LPW  I  (December  1977); 


Part  III,  Title  13,  Part  317  of  the  Code  of  Federal  Regula- 
tions which  contain  EDA's  regulations  applicable 
to  LPW  II  (December  1977). 


Chapter  III — Economic  Development  Administration 


APPENDIX  D 
PART  I 


§  310.1 


Nonsllowsble  moving  expei 


Sec. 
310.22 


310.23  Expenses  in  Marching  for  replace- 
ment business  or  farm. 

•10.24  Actual  direct  losses  by  business  or 
farm  operations. 

Subpart  D — Payments  In  Lieu  of  Moving  and 
Related  Expenses 

810.30  Scope  of  subpart. 

310.31  Dwellings — schedules. 

810.32  Businesses. 

310.33  Farms — partial  taking. 

310.34  Nonprofit  organizations. 

31035  Net  earnings. 

31036  Amount  of  business  fixed  payment. 

Subpart  E — Replacement  Housing  Payments  for 
Homeowners 

310.40  Scope  of  subpart. 

310.41  Eligibility. 

310.42  Comparable  replacement  dwelling. 

310.43  Computation  of  replacement  bousing 

payment. 

Subpart  F — Replacement  Housing  Payments  for 
Tenants  and  Certain  Others 

310.60    Scope  of  subpart. 

810.51  Eligibility. 

310.52  Computation  of  replacement  bousing 

payment  for  displaced  tenants. 

310.53  Computation  of  replacement  housing 

payments  for  certain  others. 

Subpart  G — Relocation  Assistance  Advisory 
Services 

310.60  Relocation  assistance  advisory  pro- 
gram. 

Subpart  H— Federally  Assisted  Programs 

310.70  Assurances. 

310.71  Administration — relocation      assist- 

ance programs. 

310.72  Notification  procedures. 

310.73  Applications  for  benefits. 

Subpart  I — Uniform  Real  Property  Acquisition 
Policy 

310.80  Scope  of  subpart. 

310.81  Acquisition  policies. 

810.82  Payment  or  reimbursement  for  neces- 

sary expenses. 

Subpart  J — Administrative  Review 

310.90  Scope  of  subpart. 

310.91  Right  to  review. 

Authority:  Sec.  213  (b)  and  (c).  Public 
Law  91-646,  84  Stat.  1901;  42  U5.C.  4683. 

Source:  38  FR  2292,  Jan.  23,  1973,  unless 
otherwise  noted. 

Subpart  A — Introduction 

§  310.1      Purpose. 

The  purpose  of  the  regulations  In  this 
part  and  procedures  is  to  provide  for  the 

application  of  the  Uniform  Relocation 
Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  to  undertakings  by 
State  agencies  with  financial  assistance 
by  EDA. 

§  310.2     Definitions. 

(a)  "State  agency"  means  any  depart- 
ment, agency,  or  instrumentality  of  a 
State  or  of  a  political  subdivision  of  a> 
State,  or  any  department,  agency,  or 
instrumentality  of  two  or  more  States  or 
of  two  or  more  political  subdivisions  of  a 
State  or  States. 

(b)  "Act",  as  used  in  this  part,  means 
the  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act  of 
1970. 


(c)  "Person"  means  any  Individual, 
partnership,  corporation,  or  association. 

(d)  "Displaced  person"  means  any  per- 
son who,  on  or  after  the  effective  date  of 
the  Act  moves  from  real  property  or 
moves  his  personal  property  from  real 
property  as  a  result  of  the  acquisition  of 
such  real  property  in  whole  or  in  part,  or 
as  a  result  of  the  written  order  of  the  ac- 
quiring State  agency  to  vacate  real  prop- 
erty for  a  program  or  project  undertaken- 
with  EDA  financial  assistance;  and  sole- 
ly for  the  purposes  of  sections  202(a) 
and  (b),  and  205  of  the  Act,  as  a  re- 
sult of  the  acquisition  of  or  as  a  result 
of  the  written  order  of  the  acquiring; 
agency  to  vacate  other  real  property,  on. 
which  such  person  conducts  a  business  or 
farm  operation  for  such  program  or 
project. 

(e)  "Regional  Directors"  means  those- 
officials  of  EDA  appointed  by  the  Assist- 
ant Secretary  for  Economic  Development 
pursuant  to  the  authority  delegated  to* 
him  by  the  Secretary  of  Commerce  as 
provided  by  the  Public  Works  and  Eco- 
nomic Development  Act  of  1965,  as 
amended,  Public  Law  89-136,  to  further 
the  aims  and  objectives  of  said  Act. 

(f)  "Business"  means  any  lawful  ac- 
tivity, excepting  a  farm  operation,  con- 
ducted primarily — 

(1)  For  the  purchase,  sale,  lease,  and 
rental  of  personal  and  real  property,  and* 
for  the  manufacture,  processing,  or  mar- 
keting of  products,  commodities,  or  any 
other  personal  property; 

(2)  For  the  sale  of  services  to  the 
public; 

(3)  By  a  nonprofit  organization;  or 

(4)  Solely  for  the  purpose  of  imple- 
menting section  202(a)  of  the  Act,  for 
assisting  in  the  purchase,  sale,  resale, 
manufacture,  processing,  or  marketing 
of  products,  commodities,  personal  prop- 
erty, or  services  by  the  erection  and 
maintenance  of  an  outdoor  advertising 
display  or  displays,  whether  or  not  such 
display  or  displays  are  located  on  the 
premises  on  which  any  of  the  above  ac- 
tivities are  conducted. 

(g)  "Farm  operation"  means  any  ac- 
tivity conducted  solely  or  primarily  for 
the  production  of  one  or  more  agricul- 
tural products  or  commodities,  including 
timber,  for  sale  or  home  use,  and  custom- 
arily producing  such  products  or  com- 
modities in  sufficient  quantity  to  be  ca- 
pable of  contributing  materially  to  the 
operator's  support. 

Subpart  B — Assurance  of  Adequate 
Replacement  Housing  Prior  to  Dis- 
placement 

§310.10     Scope  of  subpart. 

The  provisions  set  forth  in  this  sub- 
part are  to  guide  State  agencies  and 
Regional  Directors  in  implementing  sec- 
tions 205(c)  (3)  and  206(b)  of  the  Act. 

§310.11      Determination. 

(a)  Availability.  No  State  agency  shall 
proceed  with  the  phase  of  any  project 
which  phase  will  cause  the  displacement 
of  any  person  until  it  has  provided  satis- 
factory assurance  to  the  EDA  Regional 
Director  that  within  a  reasonable  period 
of  time  prior  to  displacement,  there  will 
be  available  on  a  basis  consistent  with  the 


requirements  of  title  vm  of  the  Civil 
Rights  Act  of  1968  (Public  Law  90-284) , 
in  areas  not  generally  less  desirable  In 
regard  to  public  utilities  and  public  and 
commercial  facilities  and  at  rents  or 
prices  within  the  financal  means  of  the 
families  and  individuals  displaced,  de- 
cent, safe,  and  sanitary  dwellings,  as  de- 
scribed in  paragraph  (d)  of  this  section, 
,  equal  in  number  to  the  number  of,  and 
available  to  such  displaced  persons  who 
require  such  dwellings  and  reasonably 
accessible  to  their  places  of  employment. 

(b)  Support.  This  determination  or  as- 
surance should  be  based  on  a  current  sur- 
vey and  analysis  of  available  replace- 
ment housing  by  the  displacing  State 
agency.  Such  survey  and  analysis  must 
take  into  account  the  competing  demands 
on  available  housing. 

(c)  Waiver.  The  Regional  Director  may 
In  unusual  situations  waive  the  deter- 
mination required  by  paragraph  (a)  of 
this  section.  These  should  be  limited  only 
to  emergency  or  other  extraordinary 
situations  where  immediate  possession  of 
real  property  is  of  crucial  importance. 
Each  waiver  of  assurance  of  replacement 
housing  shall  be  supported  by  appropri- 
ate findings  and  a  determination  of  the 
necessity  for  the  waiver.  Determination 
so  made  shall  be  included  in  the  annual 
report  required  by  section  214  of  the  Act. 

(d)  Decent,  safe,  and  sanitary  housing. 
A  decent,  safe,  and  sanitary  dwelling  is 
one  which  is  found  to  be  in  sound,  clean 
and  weathertight  condition,  and  which 
meets  local  housing  codes.  The  displac- 
ing State  agency  and  the  Regional  Direc- 
tor shall  consider  the  following  criteria 
in  deterniinlng  if  a  dwelling  unit  is  de- 
cent, safe,  and  sanitary.  Adjustments 
may  only  be  made  in  the  cases  of  unusual 
circumstances  or  in  unique  geographic 
areas. 

(1)  Housekeeping  unit.  A  housekeep- 
ing unit  must  include  a  kitchen  with 
fully  usable  sink;  a  cooking  stove,  or 
connections  for  same;  a  separate  com- 
plete bathroom;  hot  and  cold  running 
water  in  both  the  bathroom  and  the 
kitchen;  an  adequate  and  safe  wiring 
system  for  lighting  and  other  electrical 
services;  and  heating  as  required  by 
climatic  conditions  and  local  codes. 

(2)  Nonhousekeeping  unit.  A  non- 
housekeeping  unit  is  one  which  meets 
local  code  standards  for  boarding  houses, 
hotels,  or  other  congregate  living.  If  local 
codes  do  not  include  requirements  relat- 
ing to  space  and  sanitary  facilities, 
standards  will  be  subject  to  the  approval 
of  the  head  of  the  State  agency  causing 
the  displacement,  with  the  concurrence 
of  the  Regional  Director. 

(3)  Occupancy  standards.  Occupancy 
standards  for  replacement  housing  shall 
comply  with  State  agency  approved  oc- 
cupancy requirements,  with  the  con- 
currence of  the  Regional  Director,  or 
comply  with  local  codes. 

(e)  Absence  or  inadequacy  of  local 
standards.  In  those  instances  where 
there  is  no  local  housing  code  or  a  local 
housing  code  does  not  contain  certain 
minimum  standards  or  the  standards  are 
inadequate,  the  head  of  the  State  agency, 
with  the  concurrence  of  the  Regional  Di- 
rector, may  establish  the  standards. 


257-219   O  -  78  -  10 


Chapter  ill — Economic  Development  Administration 


NpiX 


§  310.22 


Subpart  C — Moving  and  Related 
Expenses 
§  310.20     Scope  of  subpart. 

The  provisions  set  forth  in  this  sub- 
part are  to  guide  State  agencies  and  Re- 
gional Directors  in  implementing  section 
202(a)  of  the  Act. 

§  310.21     Actual  reasonable  expenses  in 
moving. 

(a)  To  be  allowed.  (1)  Transportation 
of  individuals,  families,  and  personal 
property  from  the  acquired  site  to  the 
replacement  site,  not  to  exceed  a  dis- 
tance of  50  miles,  except  where  the  dis- 
placing agency  determines  that  reloca- 
tion beyond  this  50-mile  area  is  justified. 

(2)  Packing  and  unpacking,  crating 
and  uncrating  of  personal  property. 

(3)  Advertising  for  packing,  crating, 
and  transportation  when  the  displacing 
agency  determines  that  it  is  necessary. 

(4)  Storage  of  personal  property  for 
a  period  generally  not  to  exceed  12 
months  when  the  displacing  agency  de- 
termines that  it  is  necessary. 

(5)  Insurance  premiums  covering  loss 
and  damage  of  personal  property  while 
In  storage  or  transit. 

(6)  Removal,  reinstallation,  reestab- 
lishment,  Including  such  modification  as 
deemed  necessary  by  the  displacing 
agency  of,  and  reconnection  of  utilities 
for,  machinery,  equipment,  appliances, 
and  other  items,  not  acquired  as  real 
property.  Prior  to  payment  of  any  ex- 
penses for  removal  and  reinstallation  of 
such  property,  the  displaced  person  shall 
be  required  to  agree  in  writing  that  the 
property  is  personalty  and  that  the  dis- 
placing State  agency  is  released  from 
any  payment  for  the  property. 

(7)  Property  lost,  stolen,  or  damaged 
(not  caused  by  the  fault  or  negligence  of 
the  displaced  person,  his  agent,  or  em- 
ployees) ,  In  the  process  of  moving,  where 
insurance  to  cover  such  loss  or  damage  Is 
not  available. 

(8)  Such  other  reasonable  expenses 
determined  to  be  eligible  under  regula- 
tions issued  by  the  head  of  the  State 
agency  with  the  concurrence  of  the  Re- 
gional Director. 

(b)  Limitations.  (1)  When  the  dis- 
placed person  accomplishes  the  move 
himself,  the  amount  of  payment  shall 
not  exceed  the  estimated  cost  of  moving 
commercially,  unless  the  head  of  the  dis- 
placing State  agency,  with  the  concur- 
rence of  the  regional  director,  determines 
a  greater  amount  is  Justified. 

(2)  When  an  item  of  personal  prop- 
erty which  Is  used  in  connection  with  any 
business  or  farm  operation  is  not  moved, 
but  sold  and  promptly  replaced  with  a 
comparable  item,  reimbursement  shall 
not  exceed  the  replacement  cost  minus 
the  proceeds  received  from  the  sale,  or 
the  estimated  costs  of  moving,  which- 
ever is  less. 

(3)  When  personal  property  which  is 
used  In  connection  with  any  business  or 
farm  operation  to  be  moved  is  of  low 
value  and  high  bulk,  and  the  cost  of 

■  moving  would  be  disproportionate  In  re- 
lation to  the  value,  in  the  Judgment  of 
the  head  of  the  State  agency  responsible 
for  the  program  or  project  causing  the 
displacement  and  with  the  concurrence 
of  the  regional  director,  the  allowable 


reimbursement  for  the  expense  of  mov- 
ing the  personal  property  shall  not  ex- 
ceed the  difference  between  the  amount 
which  would  have  been  received  for  such 
item  on  liquidation  and  the  cost  of  re- 
placing the  same  with  a  comparable  item 
available  on  the  market.  This  provision 
will  be  applicable  in  the  case  of  moving 
Junkyards,  stockpiled  sand,  gravel,  min- 
erals, metals,  and  similar  type  items  of 
personal  property. 

(4)  If  the  cost  of  moving  or  relocating 
an  outdoor  advertising  display  or  dis- 
plays is  determined  to  be  equal  to  or  in 
excess  of  the  in-place  value  of  the  dis- 
play, consideration  should  be  given  to 
acquiring  such  display  or  displays  as  a 
part  of  the  real  property,  unless  such 
acquisition  is  prohibited  by  State  law. 

§  310.22      Nonallowable  moving  expense* 
and  losses. 

(a)  Additional  expenses  incurred  be- 
cause of  living  in  a  new  location. 

(b)  Cost  of  moving  structures  or  other 
improvements  in  which  the  displaced 
person  reserved  ownership,  except  as 
otherwise  provided  by  law. 

(c)  Improvements  to  the  replacement 
site,  except  when  required  by  law. 

(d)  Interest  on  loans  to  cover  moving 
expenses. 

(e)  Loss  of  goodwill. 

(f)  Loss  of  profits. 

(g)  Loss  of  trained  employees, 
(h)  Personal  injury. 

(i)  Cost  of  preparing  the  application 
for  moving  and  related  expenses. 

(j)  Payment  for  search  cost  in  con- 
nection with  locating  a  replacement 
dwelling. 

(k)  Such  other  items  as  the  head  of 
the  State  agency  with  the  concurrence 
of  the  regional  director  determines 
should  be  excluded. 

8  310.23     Expenses  in  searching  for  re- 
placement business  or  farm. 

(a)  To  be  allowed.  (1)  Actual  travel 
costs. 

(2)  Extra  costs  for  meals  and  lodging. 

(3)  Time  spent  in  searching  at  the 
rate  of  the  displaced  person's  salary 
or  earnings,  but  not  to  exceed  $10  per 
hour. 

(4)  In  the  discretion  of  the  head  of 
the  displacing  State  agency  with  the 
concurrence  of  the  regional  director, 
necessary  broker,  real  estate  or  other 
professional  fees  to  locate  a  replacement 
business  or  farm  operation  under  cir- 
cumstances prescribed  In  Federal  agency 
regulations. 

(b)  Limitation.  The  total  amount  a 
displaced  person  may  be  paid  for  search- 
ing expenses  may  not  exceed  $500  unless 
the  head  of  the  displacing  State  agency 
with  the  concurrence  of  the  regional 
director  determines  that  a  greater 
amount  is  justified  based  on  the  cir- 
cumstances Involved. 

8  310.24     Actual  direct  losses  by  business 
or  farm  operations* 

When  the  displaced  person  does  not 
move  personal  property,  he  should  be 
required  to  make  a  bona  fide  effort  to 
■ell  it,  and  should  be  reimbursed  for  the 
reasonable  costs  Incurred. 


(a)  When  the  business  or  farm  opera- 
tion is  discontinued,  the  displaced  per- 
son Is  entitled  to  the  difference  between 
the  fair  market  value  of  the  personal 
property  for  continued  use  at  its  location 
prior  to  displacement  and  the  sale  pro- 
ceeds, or  the  estimated  costs  of  moving 
60  miles,  whichever  Is  less. 

(b)  When  the  personal  property  It 
abandoned,  the  displaced  person  Is  en- 
titled to  payment  for  the  fair  market 
value  of  the  property  for  continued  use 
at  Its  location  prior  to  displacement  or 
the  estimated  costs  of  moving  SO  miles, 
whichever  Is  less. 

(c)  The  cost  of  removal  of  the  per- 
sonal property  shall  not  be  considered 
as  an  offsetting  charge  against  other 
payments  to  the  displaced  person. 


Subpart  D — Payments  in  Lieu  of 
Moving  and  Related  Expenses 
§  310.30     Scope  of  subpart. 

The  provisions  set  forth  in  this  sub- 
part are  to  guide  State  agencies  and 
regional  directors  in  implementing  sec- 
tion 202  (b)  and  (c)  of  the  Act. 

§  310.31     Dwellings— schedules. 

(a)  Subsection  202(b)  provides  that 
at  the  option  of  the  displaced  person 
he  may  receive  a  moving  expense  allow- 
ance not  to  exceed  $300,  based  on  sched- 
ules established  by  each  agency  head, 
and  a  dislocation  allowance  of  $200. 
State  agencies  with  the  concurrence  of 
the  regional  director  may  pay  a  moving 
expense  allowance  based  on  moving  al- 
lowance schedules  maintained  by  the  re- 
spective State  highway  departments. 
These  schedules  should  provide  for  ade- 
quacy of  reimbursement  In  every  local- 
ity. The  Federal  Highway  Administra- 
tion will  approve  all  such  schedules  on 
a  current  basis,  and  will  make  them 
available  to  displacing  agencies  upon 
request. 

(b)  Where  there  are  no  highway  de- 
partment schedules,  the  heads  of  the 
Federal  agencies  undertaking  or  pro- 
viding Federal  financial  assistance  to  a 
project  causing  displacement  in  such 
areas  shall  cooperate  in  the  development 
of  a  single  moving  expense  schedule  for 
the  use  of  all  displacing  agencies. 

(c)  A  displaced  person  who  elects  to 
receive  a  payment  based  on  a  schedule 
shall  be  paid  under  the  schedule  used  in 
the  jurisdiction  in  which  displacement 
occurs  regardless  of  where  he  relocates. 
§  310.32     Businesses. 

(a)  Eligibility:  A  person  displaced 
from  his  business,  as  defined  in  sub- 
section 101(7)  (A),  (B),  and  (C)  of  the 
Act.  is  eligible  under  subsection  202(c) 
of  the  Act  to  receive  a  fixed  payment  in 
lieu  of  moving  and  related  expenses.  Care 
must  be  exercised,  in  each  instance,  how- 
ever, to  assure  that  such  payments  are 
made  only  in  connection  with  a  bona 
fide  business.  The  head  of  the  State 
agency  responsible  for  the  program  or 
project  causing  displacement  shall,  by 
regulation,  with  the  concurrence  of  the 
Regional  Director,  prescribe  appropri- 
ate criteria  for  a  determination  that  a 
given  activity  does,  in  fact,  constitute  a 
bona  fide  business. 
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(b)  Those  businesses  described  In  sub- 
jection 101(7)  (D)  of  the  Act  are  not 
eligible  under  subsection  202(c)  for  a 
payment  in  lieu  of  moving  and  related 
expenses. 

(c)  Where  a  displaced  person  is  dis- 
placed from  his  place  of  business,  no 
payment  shall  be  made  under  subsec- 
tion 202(c)  of  the  Act  until  the  head  of 
the  displacing  State  agency,  with  the 
concurrence  of  the  Regional  Director,  de- 
termines (1)  that  the  business  is  not 
part  of  a  commercial  enterprise  hav- 
ing at  least  one  other  establishment  not 
being  acquired,  which  Is  engaged  in  the 
same  or  similar  business,  and  (2)  that 
the  business  cannot  be  relocated  without 
a  substantial  loss  of  existing  patronage. 
The  determination  of  loss  of  existing 
patronage  shall  be  made  by  the  displac- 
ing State  agency  only  after  considera- 
tion of  all  pertinent  circumstances, 
including  but  not  limited  to,  the 
following  factors : 

(i)  The  type  of  business  conducted  by 
the  displaced  concern. 

(11)  The  nature  of  the  clientele  of  the 
displaced  concern. 

(ill)  The  relative  importance  of  the 
present  and  proposed  location  to  the  dis- 
placed business  and  the  availability  of  a 
suitable  replacement  location  for  the  dis- 
placed person. 

§  310.33     Farms — partial  taking. 

Where  a  displaced  person  is  displaced 
from  only  a  part  of  his  farm  operation, 
tne  fixed  payment  provided  by  subsec- 
tion 202(c)  of  the  Act  shall  be  made 
only  if  the  displacing  State  agency  de- 
termines, with  the  concurrence  of  the 
Regional  Director,  that  the  farm  met  the 
definition  of  a  farm  operation  prior  to 
the  acquisition  and  that  the  property  re- 
maining after  the  acquisition  can  no 
longer  meet  the  definition  of  a  farm 
operation. 

§  310.34     Nonprofit  organizations. 

Where  a  nonprofit  organization  is  dis- 
placed, no  payment  shall  be  made  under 
subsection  202(c)  of  the  Act  until  the 
head  of  the  displacing  State  agency  de- 
termines, with  the  concurrence  of  the 
Regional  Director: 

(a)  That  the  nonprofit  organization 
cannot  be  relocated  without  a  substan- 
tial loss  of  its  existing  patronage.  The 
term  "existing  patronage"  as  used  In 
connection  with  nonprofit  organizations 
includes  the  persons,  community,  or  cli- 
entele served  or  affected  by  the  activi- 
ties of  the  nonprofit  organization. 

(b)  That  the  nonprofit  organization  is 
not  part  of  a  commercial  enterprise  hav- 
ing at  least  one  other  establishment  not 
being  acquired  which  is  engaged  In  the 
same  or  similar  activity. 

§310.35     Net  earnings. 

The  term  "average  annual  net  earn- 
ings" as  used  in  subsection  202(c)  of  the 
Act  means  one-half  of  any  net  earnings 
of  the  business  or  farm  operation,  before 
Federal,  State,  and  local  Income  taxes, 
during  the  2  taxable  years  immediately 
preceding  the  taxable  year  in  which  such 
business  or  firm  operation  moves  from 
the  real  property  acquired  for  a  project. 


or  during  such  other  period  as  the  head 
of  the  displacing  State  agency  with  the 
concurrence  of  the  Regional  Director, 
determines  to  be  more  equitable  for  es- 
tablishing such  earnings,  and  includes 
any  compensation  paid  by  the  business 
or  farm  operation  to  the  owner,  his 
spouse,  or  his  dependents  during  such 
period.  If  a  business  or  farm  operation 
has  no  net  earnings,  or  has  suffered 
losses  during  the  period  used  to  com- 
pute "average  annual  net  earnings,"  it 
may  nevertheless  receive  the  $2,500 
minimum  payment  authorized  by  sub- 
section 202(c). 

§  310.36     Amount  of  business  fixed  pay- 
ment. 

The  fixed  payment  to  a  person  dis- 
placed from  a  farm  operation  or  from  his 
place  of  business,  including  nonprofit 
organizations,  shall  be  in  an  amount 
equal  to  the  average  annual  net  earnings 
of  the  business  or  farm  operation,  except 
that  such  payment  shall  not  be  less  than 
$2,500  nor  more  than  $10,000. 

Subpart  E — Replacement  Housing 
Payments  for  Homeowners 

§  310.40     Scope  of  subpart. 

The  provisions  set  forth  In  this  sub- 
part are  to  guide  State  agencies  and  Re- 
gional Directors  In  implementing  section 
203(a)  of  the  Act. 

§  310.41     Eligibility. 

(a)  A  displaced  owner-occupant  is 
eligible  for  a  replacement  housing  pay- 
ment, authorized  by  section  203(a)  of 
the  Act,  not  to  exceed  $15,000,  if  he  meets 
both  of  the  following  requirements: 

(1)  Actually  owned  and  occupied  the 
acquired  dwelling  from  which  displaced 
for  not  less  than  180  days  prior  to  the 
initiation  of  negotiations  for  the  prop- 
erty, or  owned  and  occupied  the  prop- 
erty covered  or  qualified  under  section 
217  of  the  Act  for  not  less  than  180  days 
prior  to  displacement.  The  term  "Initia- 
tion of  negotiations"  means  the  day  on 
which  the  acquiring  State  agency  makes 
the  first  personal  contact  with  the  prop- 
erty owner  or  his  representative  and 
furnishes  him  with  a  written  offer  to 
purchase  the  real  property. 

(2)  Purchases  and  occupies  a  re- 
placement dwelling,  which  is  decent, 
safe,  and  sanitary,  not  later  than  the  end 
of  the  1-year  period  beginning  on  the 
date  on  which  he  receives  from  the  dis- 
placing State  agency  the  final  payment 
of  all  costs  of  the  acquired  dwelling,  or 
on  the  date  on  which  he  moves  from  the 
acquired  dwelling,  whichever  Is  the  later 
date. 

(b)  A  displaced  owner-occupant  of  a 
dwelling  who  is  determined  to  be  Ineli- 
gible under  this  paragraph  may  be  eli- 
gible for  a  replacement  housing  payment 
under  Subpart  P  of  this  part. 

§  310.42     Comparable  replacement  dwell- 
ing. 

For  the  purposes  of  rendering  reloca- 
tion assistance  by  making  referrals  for 
replacement  housing  and  for  computa- 
tion of  the  replacement  housing  pay- 
ment, a  comparable  replacement  dwell- 
ing is  one  which  la  decent,  safe,  and 
sanitary  and: 


(a)  Functionally  equivalent  and  sub- 
stantially the  same  as  the  acquired 
dwelling,  but  not  excluding  newly  con- 
structed housing. 

(b)  Adequate  in  size  to  meet  the  needs 
of  the  displaced  family  or  individual. 
However,  at  the  option  of  the  displaced 
person,  a  replacement  dwelling  may  ex- 
ceed his  needs  when  the  replacement 
dwelling  has  the  same  number  of  rooms 
or  the  equivalent  square  footage  as  the 
dwelling  from  which  he  was  displaced. 

(c)  Open  to  all  persons  regardless  of 
race,  color,  religion,  or  national  origin, 
consistent  with  the  requirements  of  the 
Civil  Rights  Act  of  1964  and  title  VHI 
of  the  Civil  Rights  Act  of  1968. 

(d)  Located  In  an  area  not  generally 
less  desirable  than  the  one  in  which  the 
acquired  dwelling  Is  located,  with  respect 
to: 

(1)  Neighborhood  conditions,  includ- 
ing but  not  limited  to  municipal  services 
and  other  environmental  factors, 

(2)  Public  utilities,  and 

(3)  Public  and  commercial  facilities. 

(e)  Reasonably  accessible  to  the  dis- 
placed person's  place  of  employment  or 
potential  place  of  employment. 

(f )  Within  the  financial  means  of  the 
displaced  family  or  individual. 

(g)  Available  on  the  market  to  the 
displaced  person. 

(h)  If  housing  meeting  the  require- 
ments of  this  paragraph  is  not  available 
on  the  market,  the  head  of  a  displacing 
State  agency  may,  upon  a  proper  finding 
of  the  need  therefor,  and  with  the  con- 
currence of  the  Regional  Director,  con- 
sider available  housing  exceeding  these 
basic  criteria. 


§  310.43     Computation    of    replacement 
housing  payment. 

The  replacement  housing  payment  of 
not  more  than  $15,000  comprises  the 
following: 

(a)  Differential  payment  for  replace- 
ment housing.  The  head  of  the  displacing 
State  agency  with  the  concurrence  of  the 
Regional  Director  may  determine  the 
amount  which,  if  any,  when  added  to  the 
acquisition  cost  of  the  dwelling  acquired 
by  the  displacing  agency,  is  necessary  to 
purchase  a  comparable  replacement 
dwelling  by  either  establishing  a  schedule 
or  by  using  a  comparative  method. 

(1)  Schedule  method.  The  State 
agency  may  establish,  with  the  concur- 
rence of  the  Regional  Director,  a  sched- 
ule of  reasonable  acquisition  costs  for 
comparable  replacement  dwellings  of  the 
various  types  of  dwellings  to  be  acquired 
and  available  on  the  private  market.  The 
schedule  shall  be  based  on  a  current 
market  analysis  sufficient  to  support  de- 
terminations of  the  amount  for  each  type 
of  dwelling  to  be  acquired.  When  more 
than  one  State  agency  is  causing  dis- 
placement in  a  community  or  an  area, 
the  respective  heads  of  the  State  agencies 
concerned  shall  coordinate  the  estab- 
lishment of  the  schedule  for  replacement 
housing  payments. 

(2)  Comparative  method.  The  State 
agency  may  determine  the  price  of  a 
comparable  replacement  dwelling  by 
selecting  a  dwelling  or  dwellings  most 
representative  of  the  dwelling  unit  ac- 
quired, available  to  the  displaced  person, 
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and  which  meets  the  definition  of  a  com- 
parable replacement  dwelling.  A  single 
dwelling  shall  be  used  only  when  addi- 
tional comparable  dwellings  are  not 
available. 

(3)  Alternative  to  paragraphs  (a)(1) 
and  (2)  of  this  section.  When  neither 
above-described  method  is  feasible,  the 
head  of  the  State  agency  with  the  con- 
currence of  the  Regional  Director  may 
develop  criteria  for  computing  the 
payment. 

(4)  Limitations.  The  amount  estab- 
lished as  the  differential  payment  for 
the  replacement  housing  sets  the  upper 
limit  of  this  payment. 

(i)  If  the  displaced  person  voluntarily 
purchases  and  occupies  a  decent,  safe, 
and  sanitary  dwelling  at  a  price  less  than 
the  above,  the  comparable  replacement 
housing  payment  will  be  reduced  to  that 
amount  required  to  pay  the  difference  be- 
tween the  acquisition  price  of  the  ac- 
quired dwelling  and  the  actual  purchase 
price  of  the  replacement  dwelling. 

(li)  If  the  displaced  persons  volun- 
tarily purchases  and  occupies  a  decent, 
safe,  and  sanitary  dwelling  at  a  price 
less  than  the  acquisition  price  of  the  ac- 
quired dwelling,  no  differential  payment 
shall  be  made. 

(b)  Interest  payment.  The  head  of  the 
State  agency,  with  the  concurrence  of 
the  Regional  Director,  shall  determine 
the  amount,  if  any,  necessary  to  com- 
pensate a  displaced  person  for  any  in- 
creased interest  costs,  Including  points 
paid  by  the  purchaser.  Such  amount  shall 
be  paid  only  if  the  acquired  dwelling  was 
encumbered  by  a  bona  fide  mortgage,  i.e., 
one  which  was  a  valid  lien  on  the  acquired 
dwelling  for  not  less  than  180  days  prior 
to  the  initiation  of  negotiations.  The  fol- 
lowing shall  be  considered  in  computing 
the  interest  payment: 

(1)  The  payment  shall  be  equal  to  the 
excess  in  the  aggregate  interest  and  other 
debt  service  costs  of  that  amount  of  the 
principal  of  the  mortgage  on  the  replace- 
ment dwelling  which  is  equal  to  the  un- 
paid balance  of  the  bona  fide  mortgage 
on  the  acquired  dwelling,  at  the  time  of 
acquisition,  over  the  remainder  term  of 
the  mortgage  on  the  acquired  dwelling, 
reduced  to  discounted  present  value. 

(2)  The  discount  rate  shall  be  the  pre- 
vailing interest  rate  paid  on  savings  de- 
posits by  the  commercial  banks  in  the 
general  area  in  which  the  replacement 
dwelling  is  located. 

(3)  However,  the  interest  payment 
shall  be  based  on  the  present  value  of 
the  reasonable  cost  of  the  interest  differ- 
ential, including  points  paid  by  the  pur- 
chaser, on  the  amount  financed,  not  to 
exceed  the  amount  of  the  unpaid  debt  on 
the  acquired  dwelling  for  its  remaining 
term. 

(c)  Incidental  expenses.  (1)  The  head 
of  the  State  agency  with  the  concur- 
rence of  the  Regional  Director  shall  de- 
termine the  amount,  if  any,  necessary  to 
reimburse  a  displaced  person  for  actual 
costs  incurred  by  him  incident  to  the 
purchase  of  the  replacement  dwelling 
(but  not  including  prepaid  expenses) 
such  as: 


(i)  Legal,  closing,  and  related  costs  in- 
cluding title  search,  preparation  of  con- 
veyance instruments,  notary  fees,  sur- 
veys, preparation  of  plats,  and  charges 
incident  to  recordation. 

(ii)  Lenders',  FHA,  or  VA  appraisal 
fees. 

(iii)  FHA  application  fee. 

(iv)  Certification  of  structural  sound- 
ness when  required  by  lender,  FHA.  or 
VA. 

(v)  Credit  report. 

(vi)  Title  policies  or  abstracts  of  titles. 

(vii)  Escrow  agent's  fee. 

(viii)  State  revenue  stamps  or  sale  or 
transfer  taxes. 

(2)  No  fee,  cost,  charge,  or  expense  is 
reimbursable  which  Is  determined  to  be 
a  part  of  the  finance  charge  under  the 
™Uah,in  LendinS  Act.  Title  1,  Public  Law 
yo-J21,  and  Regulation  "Z"  (12  CFR  Part 
226)  issued  pursuant  thereto  by  the 
Board  of  Governors  of  the  Federal  Re- 
serve System. 

Subpart  F — Replacement  Housing 
Payments  for  Tenants  and  Certain 
Others 

§  310.50     Scope  of  subpart. 

The  provisions  set  forth  in  this  subpart 
are  to  guide  State  agencies  and  Regional 
Directors  in  implementing  section  204  of 
the  Act. 

§  310.51     Eligibility. 

(a)  A  displaced  tenant  or  owner-oc- 
cupant of  a  dwelling  for  less  than  180 
days  is  eligible  for  a  replacement  housing 
payment  not  to  exceed  $4,000,  as  author- 
ized by  section  204,  if  he  meets  both  of 
the  following  requirements: 

(1)  Actually  occupied  the  dwelling  for 
not  less  than  90  days  prior  to  the  initia- 
tion of  negotiations  for  acquisition  of  the 
property  or  actually  occupied  the  prop- 
erty covered  or  qualified  under  section 
217  of  the  Act  for  not  less  than  90  days 
prior  to  displacement.  The  term  "initia- 
tion of  negotiations"  means  the  day  on 
which  the  acquiring  agency  makes  the 
first  personal  contact  with  the  property 
owner  or  his  representative  and  furnishes 
him  with  a  written  offer  to  purchase  the 
real  property.  Tenants  and  other  persons 
occupying  the  property  shall  be  advised 

when  negotiations  for  the  property  are 
initiated  with  the  owner  thereof. 

(2)  Is  not  eligible  to  receive  a  pay- 
ment under  section  203  of  the  Act. 

(b)  An  owner-occupant  of  a  dwelling 
for  not  less  than  180  days  prior  to  the 
initiation  of  negotiations  Is  eligible  for 
a  replacement  housing  payment  as  a 
tenant,  as  authorized  by  section  204, 
when  he  rents  a  decent,  safe,  and  sani- 
tary replacement  dwelling  Instead  of  pur- 
chasing and  occupying  a  replacement 
dwelling,  which  is  decent,  safe,  and  sani- 
tary not  later  than  the  end  of  the  1-year 
period  beginning  on  the  date  on  which 
he  receives  from  the  displacing  agency 
final  payment  for  all  costs  for  the  ac- 
quired dwelling,  or  on  the  date  on  which 
he  moves  from  the  acquired  dwelling 
whichever  is  the  later  date. 


§  310.52  ^  Computation  of  replacement 
housing  payment  for  displaced 
tenants. 

A  displaced  tenant  Is  eligible  for  a 
rental  replacement  housing  payment;  or, 
If  he  purchases  replacement  housing 
within  1  year  from  displacement,  he  is 
eligible  for  a  downpayment  including  ex- 
penses incidental  to  closing  not  to  ex- 
ceed $4,000. 

(a)  Rental  replacement  housing  pay- 
ment. The  head  of  the  State  agency  with 
the  concurrence  of  the  regional  director 
may  determine  the  amount  necessary  to 
rent  a  comparable  replacement  dwelling 
by  either  establishing  a  schedule  or  by 
using  a  comparative  method. 

(1)  Schedule  method.  A  rental  sched- 
ule may  be  established  for  renting 
comparable  replacement  dwellings  as 
described  In  5  310.42  and  which  are  avail- 
able on  the  private  market  for  the  vari- 
ous types  of  dwellings  to  be  acquired.  The 
payment  shall  be  computed  by  determin- 
ing the  amount  necessary  to  rent  a  com- 
parable replacement  dwelling  for  4  years 
(the  average  monthly  cost  from  the 
schedule)  and  subtracting  from  such 
amount  48  times  the  average  month's 
rent  paid  by  the  displaced  tenant  In  the 
last  3  months  prior  to  initiation  of  nego- 
tiations if  such  rent  was  reasonable.  The 
State  agency  with  the  concurrence  of  the 
regional  director  may  prescribe  circum- 
stances which  may  dictate  the  use  of 
economic  rather  than  actual  rent  paid 
by  the  displaced  tenant.  For  purposes  of 
the  regulations  in  this  part,  "economic 
rent"  is  denned  as  the  amount  of  rent 
the  displaced  tenant  would  have  had  to 
pay  for  a  comparable  dwelling  unit  in  an 
area  similar  to  the  neighborhood  In 
which  the  dwelling  unit  to  be  acquired 
Is  located.  The  schedule  should  be  based 
on  a  current  analysis  of  the  market  to 
determine  an  amount  for  each  type  of 
dwelling  required.  When  more  than  one 
State  agency  is  causing  the  displace- 
ment in  a  community  or  an  area,  the 
respective  heads  of  the  agencies  shall 
cooperate  In  choosing  the  method  for 
computing  the  replacement  housing  pay- 
ment and  shall  use  uniform  schedules  of 
average  rental  housing  in  the  community 
or  area. 

(2)  Comparative  method.  The  average 
month's  rent  may  be  determined  by  se- 
lecting one  or  more  dwellings  most  rep- 
resentative of  the  dwelling  unit  acquired, 
which  is  available  to  the  displaced  per- 
son and  meets  the  definition  of  a  compa- 
rable replacement  dwelling  as  described 
in  §  310.42.  The  payment  should  be  com- 
puted by  determining  the  amount  neces- 
sary to  rent  a  comparable  replacement 
dwelling  for  4  years  and  subtracting  from 
such  amount  48  times  the  average 
month's  rent  paid  by  the  displaced  tenant 
In  the  last  3  months  prior  to  initiation 
of  negotiations,  if  such  rent  was  reason- 
able. The  State  agency  with  the  con- 
currence of  the  Regional  Director  may 
prescribe  circumstances  which  may 
dictate  the  use  of  economic  rather  than 
actual  rent  paid  by  the  displaced  tenant. 
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(3)  Exceptions.  The  head  of  the  State 
agency  with  the  concurrence  of  the 
Regional  Director  may  establish  the  av- 
erage months'  rent  paid  by  the  displaced 
person  by  using  more  than  3  months,  if 
he  deems  it  advisable.  If  rent  is  being 
paid  to  the  displacing  agency,  economic 
rent  shall  be  used  in  determining  the 
amount  of  the  payment  to  which  the 
displaced  tenant  is  entitled. 

(4)  Alternate  to  paragraphs  (a)  (1) 
and  (2)  of  this  section.  When  neither 
method  is  feasible,  the  head  of  the 
State  agency  with  the  concurrence  of 
the  Regional  Director  shall  develop  cri- 
teria for  computing  the  payment. 

(5)  Disbursement  of  rental  replace- 
ment housing  payments.  All  rental  re- 
placement housing  payments  in  excess 
of  $500  will  be  made  in  four  equal  annual 
installments. 

(b)  Purchases — replacement  housing 
payment.  If  the  tenant  elects  to  purchase 
instead  of  renting/  the  payment  shall 
be  computed  by  determining  the  amount 
necessary  to  enable  him  to  make  a  down- 
payment  and  to  cover  incidental  ex- 
penses in  the  purchase  of  replacement 
housing,  as  follows: 

(1)  The  downpayment  shall  be  the 
amount  necessary  to  make  a  downpay- 
ment on  a  comparable  replacement 
dwelling.  Determination  of  the  amount 
necessary  for  such  downpayment  shall 
be  based  on  the  amount  of  downpay- 
ment that  would  be  required  for  pur- 
chase of  the  dwelling  using  a  conven- 
tional loan. 

(2)  Incidental  expenses  of  closing  the 
transaction  are  those  as  described  in 
5  310.43(c). 

(3)  The  maximum  payment  may  not 
exceed  $4,000,  except  that  if  more  than 
$2,000  is  required,  the  tenant  must 
match  any  amount  in  excess  of  $2,000  by 
an  equal  amount,  in  making  the  down- 
payment. 

(4)  The  full  amount  of  the  replace- 
ment housing  payment  must  be  applied 
to  the  purchase  price  and  Incidental 
costs  shown  on  the  closing  statement. 


§  310.53      Computation    of    replacement 
housing  payments  for  certain  others. 

(a)  A  displaced  owner-occupant  who 
does  not  qualify  for  a  replacement  hous- 
ing payment  under  Subpart  E  of  this 
part  because  of  the  180-day  occupancy 
requirement  and  elects  to  rent  is  eli- 
gible for  a  rental  replacement  housing 
payment  not  to  exceed  $4,000.  The  pay- 
ment will  be  computed  in  the  same  man- 
ner as  shown  in  §  310.52(a)  except  that 
the  present  rental  rate  for  the  acquired 
dwelling  shall  be  economic  rent  as  de- 
termined by  market  data. 

(b)  A  displaced  owner-occupant  who 
does  not  qualify  for  a  replacement  hous- 
ing payment  under  Subpart  E  of  this 
part  because  of  the  180-day  occupancy 
requirement  and  elects  to  purchase  a 
replacement  dwelling  is  eligible  for  a  re- 
placement housing  downpayment  and 
closing  costs  not  to  exceed  $4,000.  The 
payment  will  be  computed  in  the  same 
manner  as  shown  in  5  310.52(b). 


Subpart  G — Relocation  Assistance 
Advisory  Services 

§  310.60     Relocation   assistance  advisory 
program. 

The  head  of  the  State  agency  shall 
provide  a  relocation  assistance  advisory 
program  including  such  measures,  facili- 
ties, or  services  as  may  be  necessary  or 
appropriate  to  perform  all  of  the  tasks 
detailed  in  section  205(c)  of  the  Act  and 
acceptable  to  the  regional  director,  for 
persons  displaced  as  a  result  of  EDA  as- 
sisted programs  or  projects.  In  the  imple- 
mentation of  this  section,  when  more 
than  one  State  agency  is  causing  dis- 
placement in  a  community  or  area,  the 
heads  of  the  agencies  shall  take  positive 
action  to  assure  the  maximum  coordina- 
tion of  relocation  activities.  To  assure 
simplification  and  coordination  in  ad- 
ministering relocation  activities.  State 
agencies  shall  consider  contracting  with 
a  single  agency  to  assume  full  respon- 
sibility for  providing  relocation  services 
and  assistance  in  a  given  community  or 
area.  The  head  of  the  State  agency  with 
the  concurrence  of  the  regional  director 
shall  issue  regulations  and  procedures  re- 
quiring officials  responsible  for  programs 
displacing  persons,  businesses,  and  farm 
operations  to  contact  State  and  local 
agencies  in  the  community  to  determine 
the  availability  of  housing  resources  and 
to  assure  coordination  of  all  relocation 
activities  in  the  community. 

Subpart  H — Federally  Assisted 
Programs 
§  310.70     Assurances. 

(a)  Information.  The  State  agency 
shall  provide  EDA  with  a  statement  as- 
suring EDA  that  the  affected  persons  will 
be  adequately  informed  of  the  benefits, 
policies,  and  procedures  described  in  this 
part. 

(b)  Inability  to  provide  assurances. 
The  State  agency  shall  provide  an  assur- 
ance to  EDA  that  will  comply  with  the 
provisions  of  this  part  as  required  by 
sections  210  and  305  of  the  Act.  In  the 
event  a  State  agency  maintains  that  it 
is  legally  unable  to  provide  all  or  any 
part  of  the  required  assurances,  its  state- 
ment should  be  supported  by  an  opinion 
of  the  chief  legal  officer  of  the  State 
agency.  The  opinion  shall  contain  a  full 
discussion  of  the  issues  involved,  and 
shall  cite  legal  authority  in  support  of 
the  conclusion  of  legal  inability  to  pro- 
vide any  part  of  the  required  assurances. 
Except  that  after  July  1,  1972,  the  as- 
surances shall  be  completely  applicable 
to  all  States. 

(c)  Compliance.  The  State  agency 
shall  provide  an  assurance  that  it  will 
comply  with  the  provisions  of  sections 
301  and  302  of  the  Act,  as  required  by 
section  305  of  the  Act.  If  unable  to  com- 
ply with  any  of  these  policies,  its  state- 
ment shall  be  supported  by  an  opinion  of 
the  chief  legal  officer  of  the  State  agency. 
Such  opinion  shall  contain  a  full  discus- 
sion of  the  issues  involved  and  shall  cite 
legal  authority  in  support  of  any  conclu- 
sion of  legal  inability  to  comply  with  any 
of  the  provisions  set  forth  in  sections  301 
and  302  of  the  Act. 


(d)  Monitoring  assurances.  The  Re- 
gional Directors  shall  take  continuing 
action  to  insure  that  State  agencies  are 
acting  in  accordance  with  the  assurances 
they  have  provided. 

§  310.71      Administration — relocation  as- 
sistance programs. 

If  a  State  agency  elects  to  contract  for 
services  pursuant  to  section  212  of  the 
Act,  it  shall  enter  into  a  written  contract 
consistent  with  EDA  regulations  and 
subject  to  the  concurrence  of  the  Re- 
gional Director. 

§  310.72      Notification  procedures. 

To  the  greatest  extent  practicable,  at 
least  90  days*  written  notice  of  dis- 
placement must  be  given  by  the  head  of 
the  State  agency  to  each  individual, 
family,  business,  or  farm  to  be  displaced. 
Such  notice  shall  be  served  personally 
or  by  certified  or  registered  first-class 
mail. 

§310.73     Application  for  benefits. 

(a)  A  displaced  person  who  makes 
proper  application  to  the  State  agency 
for  a  payment  authorized  by  title  II  of 
the  Act  shall  be  paid  promptly  after  a 
move,  or,  in  hardship  cases,  be  paid  in 
advance. 

(b)  Applications  for  benefits  under  the 
Act  must  be  made  to  the  State  agency 
within  18  months  from  the  date  on  which 
the  displaced  person  moves  from  the  real 
property  acquired  or  to  be  acquired,  or 
the  date  on  which  the  State  agency 
makes  final  payment  of  all  costs  of  that 
real  property,  whichever  is  the  later  date. 
The  head  of  the  State  agency,  with  the 
concurrence  of  the  Regional  Director, 
may  extend  this  period  upon  a  proper 
showing  of  good  cause. 

Subpart  I — Uniform    Real   Property 
Acquisition   Policy 
§  310.80      Scope  of  subpart. 

The  provisions  set  forth  in  this  sub- 
part are  to  guide  State  agencies  and 
Regional  Directors  in  implementing  title 
HI  of  the  Act. 

§  310.81      Acquisition  policies. 

Before  initiation  of  negotiations  for 
the  acquisition  of  real  property,  the  head 
of  the  State  agency,  with  the  concur- 
rence of  the  Regional  Director,  shall 
establish  an  amount  which  he  believes 
to  be  just  compensation  therefor.  In  no 
event  shall  such  amount  be  less  than 
the  State  agency's  approved  appraisal  of 
the  fair  market  value  of  the  property. 
When  negotiations  are  initiated  the  own- 
er of  such  real  property  shall  be  pro- 
vided with  a  written  statement  of,  and 
summary  of  the  basis  for,  the  amount 
estimated  as  the  just  compensation.  The 
summary  statement  of  the  basis  for  the 
agency's  determination  of  Just  compen- 
sation should  include,  as  a  minimum,  the 
following : 

(a)  Identification  of  the  real  property 
and  the  estate  or  interest  therein  to  be 
acquired,  Including  the  buildings,  struc- 
tures, and  other  improvements  on  the 
land,  as  well  as  the  fixtures  considered 
to  be  a  part  of  the  real  property,  and 
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(b)  The  amount  of  the  estimated  Just 
compensation  for  the  property  to  be  ac- 
quired, as  determined  by  the  acquiring 
agency,  and  a  statement  of  the  basis 
therefor.  In  the  case  of  a  partial  taking, 
damages,  if  any,  to  the  remaining  real 
property  shall  be  separately  stated. 

(c)  For  the  purpose  of  promoting  uni- 
formity under  section  301(3)  of  the  Act, 
the  head  of  each  State  agency  acquiring 
real   property   shall,   with   the   concur- 


rence of  the  Regional  Director,  establish 
standards  for  appraisals  used  In  real 
property  acquisition  criteria  for  deter- 
mining the  qualifications  of  appraisers, 
and  a  system  of  review  by  qualified  ap- 
praisers consistent  to  the  maximum  ex- 
tent possible  under  State  law  with  the 
Uniform  Appraisal  Standards  for  Fed- 
eral Land  Acquisition  published  in  1973 
(or  at  such  later  date  as  may  become 
relevant  If  such  Uniform  Standards  are 


revised)    by  the  Interagency  Land  Ac- 
quisition Conference. 

§  310.82      Payment  or  reimbursement  for 
necessary  expenses. 

The  State  agency  shall  provide  EDA 
with  a  statement  that,  as  required  by 
section  305  of  the  Act,  property  owners 
will  be  paid  or  reimbursed  for  necessary 
expenses  as  specified  in  sections  303  and 
304  of  the  Act. 
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Republication 

Pursuant  to  the  authority  vested  in 
section  107  of  Title  I  of  the  Public  Works 
Employment  Act  of  1976  (42  U.S.C.  6701 
et  seq.) ,  the  Economic  Development  Ad- 
ministration hereby  republishes  Part  316 
of  Title  13.  Code  of  Federal  Regulations. 

The  purpose  of  this  republication  of 
Part  316  is  to  combine  the  numerous 
amendments  which  have  been  made  to 
the  part  since  it  was  published  on  Au- 
gust 23, 1976  (41  FR  35670  as  amended  at 
41  FR  36637,  41  FR  38996.  and  41  FR 
45128) .  The  republication  is  editorial  in 
nature  and  is  being  done  for  the  readers' 
convenience. 

Part  316  combining  the  numerous 
amendments  made  thereto  since  Au- 
gust 23. 1976.  reads  as  follows: 

Sec. 
318.1 

316.2 
316.3 
316.4 
316.6 
310.6 
316.7 
316.8 


Purpose. 

Definitions 

Applicants. 

Direct  grants. 

Supplemental  grants. 

Limitations  on  grants 

Priority  of  projects. 

Allocation  of  program  resource  levels 
to  regional  offices. 

Determination  of  unemployment 
rates. 

General  considerations  and  require- 
ments for  financial  assistance. 

Compliance  with  other  Federal  re- 
quirements. 

Acceptance  of  applications. 

Lease  of  project  facilities. 

Environmental  considerations 

Final  determination. 

Termination. 


316.9 

316.10 

316.11 

318.12 
316.13 
316.14 
316.15 
316.16 

Authority:  Title  I,  Pub.  L.  94-369  (July 
22,  1976);  42  U.S.C.  6701  et  ceq.;  90  Stat.  999; 
and  Department  of  Commerce  Organization 
Order  10-4  (September  30,  1975) ,  as  amended 
(40  FR  56702,  as  amended  at  40  FR  58878  and 
at  41  FR  35548). 


§  316.1      Purport. 

The  purpose  of  this  part  is  to  set  forth 
the  requirements  and  procedures  pur- 
suant to  which  eligible  applicants  may 
receive  grants  under  Title  I  of  the  Pub- 
lic Works  Employment  Act  of  1976, 
which  is  entitled  the  "Local  Public  Works 
Capital  Development  and  Investment 
Act  of  1976." 


$  316.2      Definitions. 

"Assistant  Secretary"  means  the  As- 
sistant Secretary  of  Commerce  for  Eco- 
nomic Development  or  his  delegate. 

"General  purpose  unit  of  local  govern- 
ment" means  any  city,  county,  town, 
parish,  Indian  tribe,  school  district  or 
any  other  "unit  of  general  local  govern- 
ment" as  Included  within  the  definition 
of  that  term  by  section  104  of  the  Inter- 
governmental Cooperation  Act  of  1968 
(42  U.S.C.  4201  et  seq.). 

"Indian  tribe"  means  the  governing 
body  of  a  tribe,  nonprofit  Indian  cor- 
poration (restricted  to  Indians ).  Indian 


authority  or  other  tribal  organization  or 
entity  or  Alaskan  native  village. 

"Initiation  of  construction"  means 
that  notice  to  proceed  or  its  equivalent 
has  been  issued  or  on-site  labor  has  be- 
gun, except  where  on-site  labor  has 
commenced  on  the  project  but  the  proj- 
ect was  abandoned  due  to  lack  of  funds 
or  where  the  project  is  to  expand  or 
modify  a  completed  facility  which  has 
integrity  in  and  of  itself. 

"Local  Public  Works  Act"  means  the 
"Local  Public  Works  Capital  Develop- 
ment and  Investment  Act  of  1976," 
which  is  Title  I  of  the  Public  Works  Em- 
ployment Act  of  1976. 

"Local  government"  means  any  city, 
county,  twn,  parish,  or  other  political 
subdivision  of  a  State  (including  local 
school  distucts),  and  any  Indian  tribe: 

"Maintenance  costs"  means  costs  that 
are  incurred  for  any  necessary  repairs 
or  upkeep  of  property  which  neither  adds 
to  the  permanent  value  of  the  property 
or  appreciably  prolongs  its  intended  life, 
but  rather  keeps  it  in  an  efficient  oper- 
ating condition. 

"Political  subdivision  of  a  State" 
means  the  agencies,  instrumentalities 
and  authorities  established  or  author- 
ized by  State  law  including,  but  not  lim- 
ited to,  special  districts  and  regional  au- 
thorities formed  by  local  governments. 

"Public  works"  means  public  facilities 
including,  but  not  limited  to,  municipal 
offices,  courthouses,  libraries,  schools, 
police  and  fire  stations,  detention  facil- 
ities, water  and  sewer  lines,  streets  and 
roads  (including  curbs) .  sidewalks,  light- 
ing, recreational  facilities,  convention 
centers,  civic  centers,  museums,  and 
facilities. 

"Renovation,  repair  or  other  improve' 
ments"  means  only  those  activities  which 
either  substantially  or  appreciably  In- 
crease the  value  or  prolong  the  life  of  a 
public  facility  and  excludes  those  activi- 
ties which  keep  the  public  facility  in  or- 
dinary efficient  operating  conditions 
during  its  probable  useful  life. 

"State"  Includes  the  several  States,  the 
health,  education  and  social  service 
District  of  Columbia,  the  Commonwealth 
of  Puerto  Rico,  the  Virgin  Islands,  Guam 
and  American  Samoa. 

§  316.3      Applicants. 

A  State  or  a  local  government,  as  de- 
fined in  9  316.2  of  this  part,  is  eligible 
for  assistance  under  the  Local  Public 
Works  Act. 

§  316.4     Direct  grants. 

(a)  The  Assistant  Secretary  may 
make  direct  grants  to  any  State  or  local 
government  for  construction  (including 
demolition  and  other  site  preparation 
activities),  renovation,  repair,  or  other 
improvement  of  local  public  works  proj- 
ects, including  those  for  which  Federal 
financial  assistance  is  authorized  under 
provisions  of  law  other  than  the  Local 
Public  Works  Act.  Such  grants  may  in- 
clude funds  for  the  completion  of  plans, 
specifications  and  estimates  where  addi- 
tional architectural  and  engineering 
work  or  related  planning  is  required  to 
permit  construction  of  the  project  under 
this  section. 


(b).  Applications  under  this  section 
will  be  approved  only  If  the  applicant 
submits  with  its  application,  If  appli- 
cable, and  required  by  EDA,  a  written 
certification  from  the  other  Federal 
agency/agencies  primarily  concerned 
with  projects  of  the  type  Involved  in  the 
application  that  the  project  meets  all 
applicable  Federal  statutory  and  regula- 
tory requirements  to  the  extent  neces- 
sary to  assure  the  utilization  of  the  proj- 
ect for  the  services  intended. 

(c)  The  Federal  share  of  any  project 
for  which  a  grant  is  made  under  this  sec- 
tion shall  be  100  per  centum  of  the  cost 
of  the  project  exclusive  of  any  funds 
budgeted  and  available  or  otherwise 
specifically  committed  for  the  project 
by  the  applicant. 

§  316.5     Supplemental  grants. 

(a)  The  Assistant  Secretary  may  make 
supplemental  grants  for  the  purpose  of 
increasing  the  Federal  contribution  to 
100  percent  of  the  project  cost  (exclu- 
sive of  any  funds  budgeted  and  avail- 
able or  otherwise  specifically  committed 
for  the  project  by  the  applicant)  for  any 
Federally  assisted  public  works  project 

.  authorized  by  any  Federal  law  other 
than  the  Local  Public  Works  Act  if  the 
applicant  submits  with  its  application: 

(1)  A  written  certification  from  the 
other  Federal  agency  /agencies  that: 

(i)  Federal  financial  assistance  for  the 
project  has  been  approved  and  the  funds 
are  immediately  available  for  the  proj- 
ect; 

(11)  The  project  meets  all  applicable 
Federal  statutory  and  relevant  related 
requirements;  and 

(2)  Its  written  certification  that  actual 
construction  of  the  project  has  not  yet 
been  initiated  because  of  lack  of  funding 
for  the  non-Federal  share. 

(b)  The  Assistant  Secretary  also  may 
make  grants  in  an  amount  necessary  to 
provide  all  or  part  of  the  required  State 
or  local  share  (but  not  both  shares)  of 
the  cost  of  any  public  works  project  for 
which  financial  assistance  is  authorized 
by  State  or  local  law  requiring  such  con- 
tribution if  the  applicant  submits  with 
its  application  a  written  certification 
from  the  appropriate  authority  that: 

(1)  The  share  of  financial  assistance 
not  applied  for  has  been  properly  "ap- 
proved and  is  immediately  available  for 
the  project; 

(2)  The  project  meets  all  applicable 
statutory  and  other  relevant  require- 
ments of  law;  and 

(3)  Construction  of  the  project  has  not 
yet  been  Initiated. 

(c)  Grants  under  this  section  may  in- 
clude funds  for  the  completion  of  plans, 
specifications,  and  estimates  where  addi- 
tional architectural  and  engineering 
work  er  related  planning  is  required  to 
permit  construction  of  the  project  under 
this  section. 

§  316.6    .  Limitations  on  grants. 

(a)  Canals  and  watercourses.  No  grant 
shall  be  made  under  this  part  for  any 
project  having  as  its  principal  purpose 
and  permanent  effect: 
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(1)  The  channelisation,  damming,  di- 
version, or  dredging  of  any  natural 
watercourse,  or 

(2)  The  construction  or  enlargement 
of  any  canal  except  a  canal  or  raceway 
designated  for  maintenance  as  an  his- 
toric site. 

(b)  Real  property.  No  part  of  any 
grant  made  under  this  part  shall' be  used 
for  the  acquisition  of  any  Interest  in  real 
property. 

(c)  Maintenance.  No  part  of  any  grant 
made  under  this  part  shall  be  used  for 
the  payment  of  maintenance  costs  In 
connection  with  a  project  constructed 
(in  whole  or  in  part)  with  Federal  finan- 
cial assistance  under  the  Local  Public 
Works  Act. 

§  316.7     Priority  of  projects. 

(a)  Allocation  of  funds.  (1)  In  making 
grants  under  this  part,  when  the  average 
national  unemployment  rate  for  the 
three  most  recent  consecutive  months 
for  which  data  Is  available  from  the 
United  States  Department  of  Labor,  has 
been  at  least  6  V2  percent : 

(i)  Seventy  percent  of  all  amounts  ap- 
propriated to  carry  out  the  Local  Public 
Works  Act  shall  be  allocated  for  project 
applications  submitted  by  State  or  local 
governments  whose  average  unemploy- 
ment rate  for  the  three  most  recent  con- 
secutive months  for  which  information 
is  available  exceeds  the  average  national 
unemployment  rate  for  the  same  period 
of  time.  The  Assistant  Secretary  shall 
expedite  and  give  priority  to  applications 
in  this  category. 

(11)  The  remaining  thirty  percent  of 
all  amounts  appropriated  to  carry  out 
the  Local  Public  Works  Act  shall  be 
available  for  distribution  according  to 
priority  as  listed  below: 

(A)  Project  applications  submitted  by 
State  or  local  governments  whose  average 
unemployment  rate  for  the  three  most 
recent  consecutive  months  for  which  in- 
formation is  available  Is  more  than  6% 
percent  but  not  more  than  the  average 
national  unemployment  rate  for  the  same 
period  of  time,  and 

(B)  Project  applications  submitted  by 
State  or  local  governments  whose  average 
unemployment  rate  for  the  three  most 
recent  consecutive  months  for  which  In- 
formation is  available  Is  6V2  percent  or 
less.  These  project  applications  will  be 
considered  only  when  funding  of  such 
projects  is  necessary  to  fulfill  the  mini- 
mum funding  level  required  for  each 
State  or  if  funds  are  available  in  the  30 
percent  category. 

(b)  State  limitations:  Not  less  than 
one-half  of  one  percent  or  more  than 
twelve  and  one-half  percent  of  all 
amounts  appropriated  to  carry  out  the 
Local  Public  Works  Act  shall  be  granted 
for  local  public  works  projects  within  any 
one  State,  except  that  not  less  than  one- 
half  of  one  percent  of  the  total  of  all 
funds  appropriated  for  this  part  shall  be 
granted  for  public  works  projects  In 
Quam,  the  Virgin  Islands,  and  American 
Samoa,  In  the  aggregate. 


I  S16.t     ADoeatfoji  of  program 
levels  to  regional  offices. 

(a)  Regional  allocations.  To  assist  In 
the  orderly  utilization  of  program  re- 
sources, the  Assistant  Secretary  will 
assign  to  each  regional  office  a  target 
level  of  anticipated  project  assistance  for 
the  total  of  all  areas  served  by  that  re- 
gional office.  Such  regional  allocations  of 
program  resources  shall  be  based  on  ap- 
propriation apportionments  available  to 
EDA  and  shall  be  calculated  on  a  formula 
basis  reflecting  the  relative  numbers  of 
unemployed  persons  In  the  States  served 
by  the  regional  office  and  the  level  of  un- 
employment rates  In  those  States. 

(b)  State  planning  ceilings.  Regional 
offices  shall  observe  with  respect  to  each 
State  served  by  it  a  celling  on  project 
approval  recommendations.  The  alloca- 
tion of  funds  to  regions  and  States  will 
be  made  after  the  funds  have  been  ap- 
portioned to  EDA  and  will  be  based  on 
unemployment  data  available  at  that 
time.  EDA  will  announce  the  date  on 
which  the  funds  are  apportioned  and  the 
allocation  is  made.  The  formula  by  which 
the  planning  celling  for  each  State  will 
be  established  Is  as  follows: 

Subject  to  program  administrative  costs 
and  statutory  minimum  and  maximum 
amounts  allocated  to  Individual  States  by 
the  legislation.  65  percent  of  the  funds  wUl 
be  set  aside  as  planning  ceilings  for  Individ- 
ual States  based  on  the  share  of  unemployed 
workers  residing  in  a  State  of  the  total  na- 
tional unemployed;  35  percent  of  Jihe  funds 
wUl  be  set  aside  as  planning  ceilings  to  in- 
dividual States  based  on  the  relative  severity 
of  unemployment  for  each  State  above  the 
composite  unemployment  rate  for  all  States. 

(c)  It  is  to  be  understood  that  the 
planning  ceiling  assigned  to  each  State 
is  not  to  establish  an  entitlement  to  any 
minimum  level  of  project  assistance 
within  that  State  (unless  such  Is  the 
statutory  maximum  or  minimum)  but  Is 
adopted  only  for  the  purpose  of  further- 
ing the  objective  of  assuring  that  ade- 
quate consideration  is  given  to  the  rela- 
tive needs  of  various  sections  of  the  coun- 
try- Where  the  planning  ceiling  calcu- 
lated on  the  formula  basis  Is  less  than 
the  statutory  minimum  assured  for  each 
State  -the  statutory  minimum  shall  be 
the  planning  celling,  and  where  the  plan- 
ning ceiling  calculated  on  the  formula 
basis  is  greater  than  the  statutory  maxi- 
mum for  any  State  the  statutory  maxi- 
mum shall  be  the  planning  celling. 

(d)  120  days  after  the  date  on  which 
funds  are  first  apportioned  for  program 
assistance  under  the  Act  and  at  any  time 
thereafter  the  Assistant  Secretary  may 
reconsider  the  regional  allocations  and 
State  ceilings  previously  established  and 
make  such  adjustments  as  are  deter- 
mined to  be  reasonable  In  achieving  the 
purposes  of  the  Act. 

§  316.9      Determination      of      unemploy- 
ment rates. 

(a)  The  average  unemployment  rate 
for  the  three  most  recent  consecutive 
months  for  which  data  Is  available  for 


a  State  or  local  government  applicant 
under  this  part  may  be  determined  from 
information  obtained  m  the  following 
order: 

(1)  The  United  States  Department  of 
Labor.  (1)  EDA's  Qualification  Division 

-has  provided  to  EDA's  Regional  Offices 
and  Economic  Development  Representa- 
tives a  list,  prepared  by  the  United  States 
Department  of  Labor,  which  shows  the 
average  unemployment  rate  for  the  three 
most  recent  consecutive  months  for: 

(A)  The  entire  nation; 

(B)  Each  State;  and 

(C)  Where  available,  "identifiable"  lo- 
cal governments. 

(II)  On  or  before  September  15,  1976, 
EDA's  Qualification  Division  will  pro- 
vide to  EDA's  Regional  Offices  and  Eco- 
nomic Development  Representatives  a 
list,  prepared  by  the  United  States  De- 
partment of  Labor,  which  will  show  the 
average  unemployment  rate  for  the  three 
most  recent  consecutive  months  for  ap- 
proximately 1,000  counties  throughout 
the  nation. 

(III)  The  above  lists  will  be  updated 
and  expanded  If  and  when  more  infor- 
mation is  obtained  from  the  United 
States  Department  of  Labor. 

(2)  If  not  available  from  the  United 
States  Department  of  Labor  the  average 
unemployment  rate  for  the  three  most 
recent  consecutive  months  for  which  in- 
formation is  available  shall  be  obtained 
from  the  State  employment  security 
agency. 

(3)  Indian  tribes  shall  submit  Infor- 
mation from  the  Bureau  of  Indian  Af- 
fairs of  the  United  States  Department 
of  Interior  or  other  appropriate  sources 
acceptable  to  the  Assistant  Secretary. 

(b)  If  requested  by  an  applicant,  the 
unemployment  rate  of  a  local  govern- 
ment shall  be  based  upon  the  unemploy- 
ment rate  of  any  community  or  neigh- 
borhood (defined  without  regard  to  po- 
litical or  other  subdivisions  or  bound- 
aries) within  the  Jurisdiction  of  such 
local  government,  except  that  any  grant 
made  to  a  local  government  based  upon 
the  unemployment  rate  of  a  community 
or  neighborhood  within  its  Jurisdiction 
must  be  for  a  project  of  direct  benefit  to, 
or  provide  employment  for,  unemployed 
persons  who  are  residents  of  that  com- 
munity or  neighborhood.  The  applicant 
shall  apply  to  the  State  employment  se- 
curity agency  for  the  average  unemploy- 
ment rate  for  the  three  most  recent  con- 
secutive months  for  which  data  is  avail- 
able. The  data  obtained  from  the  State 
employment  security  agency  will  be  ac- 
cepted by  the  Assistant  Secretary. 

(c)  If  requested  by  an  applicant,  in 
determining  the  unemployment  rate 
of  a  local  government,  unemployment  In 
those  adjoining  areas  from  which  the 
labor  force  for  a  project  may  be  drawn 
shall  be  taken  into  consideration. 

(d)  The  Assistant  Secretary  has  ob- 
tained from  all  State  employment  secu- 
rity agencies  their  cooperation  to  provide 
an  applicants,  other  than  Indian  tribes, 
with  unemployment  data. 
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<e)  EDA  will  not  accept  an  unemploy- 
ment rate  determination  that  is  based 
on  data  obtained  for  a  time  period  which 
is  longer  than  twelve  months  prior  to  the 
date  of  the  application  as  stated  therein. 

(f)  The  unemployment  rate  estab- 
lished by  one  of  the  procedures  above, 
will  determine  whether  the  area  qualifies 
for  the  70  percent  or  30  percent  category 
as  described  In  5  316.7  above. 

(g)  No  data  regarding  unemployment 
rates  for  time  periods  after  the  date  of 
the  application  as  stated  therein,  may  be 
changed. 

§  316.10     General  considerations  and  re- 
quirements  for  financial  assistance. 

(a)  Project  selection  procedure — (1) 
Considerations.  In  line  with  the  purposes 
and  objectives  of  the  Act,  EDA's  goal  of 
choosing  projects  having  the  greatest  po- 
tential for  furthering  these  purposes  and 
objectives,  the  relative  importance  of 
various  factors  in  determining  this  po- 
tential, and  the  availability  and  consist- 
ency of  data  specified  in  the  Act,  the 
following  project  selection  procedures 
have  been  adopted. 

(2)  Project  selection  formula.  The 
ranking  procedure  developed  for  select- 
ing projects  within  each  State's  plan- 
ning allocation  uses  those  project  and 
area  factors  that  will  contribute  most 
to  achieving  substate  equity  in  the  distri- 
bution of  planning  funds  and  Insures 
that  the  relatively  more  economically 
efficient  projects  are  selected.  All  factors 
will  be  standardized  for  comparability 
purposes  and  assigned  policy  weights  to 
reflect  their  importance  in  the  ranking 
procedure. 

(i)  Basic  rank.  The  basic  rank  of  a 
project  will  be  determined  by  the  follow- 
ing factors: 

(A)  The  number  of  unemployed  work- 
ers in  the  project  area  averaged  over  the 
three  most  recent  months  for  which  data 
is  available.  An  area  characterized  as 
having  a  high  unemployment  rate  over- 
all is  generally  characterized  as  having 
a  high  unemployment  rate  in  the  con- 
struction Industry.  Similarly,  an  area 
characterized  as  having  a  large  number 
of  unemployed  overall  is  generally  char- 
acterized as  having  a  relatively  large 
number  of  unemployed  construction 
workers  as  a  share  of  the  overall  unem- 
ployed. Therefore,  this  factor  gives  con- 
sideration to  construction  unemploy- 
ment. This  factor  will  constitute  30  per- 
cent of  a  project's  basic  rank. 

(B)  Severity  and  duration  of  unem- 
ployment, as  measured  by  the  unemploy- 
ment rate  prevailing  in  the  project  area 
averaged  over  the  last  three  months  for 
which  data  Is  available.  This  factor  will 
constitute  25  percent  of  a  project's  basic 
rank. 

(C)  The  relationship  of  labor  cost  to 
total  project  cost,  defined  as  the  ratio  of 
total  wages  to  total  project  cost.  In  for- 
mulatlng  project  proposals,  applicants 
should  bear  In  mind  the  Intent  of  the 
Act  to  reduce  unemployment  generally, 
and  to  give  due  consideration  to  the 
amount  of  unemployment  and  under- 
employment In  the  construction  and 
construction-related  industries.  As  pre- 
viously Indicated,  projects  eligible  for 


funding  would  Include,  but  are  not  limit- 
ed to,  such  local  public  works  projects 
as  municipal  offices,  courthouses,  librar- 
ies, schools,  police  and  fire  stations,  de- 
tention facilities,  water  and  sewer  lines, 
streets  and  roads,  civic  centers,  mu- 
seums, health,  education  and  social  serv- 
ice facilities,  convention  centers,  and 
the  upgrading  of  existing  facilities 
through  renovation,  repair,  and  other  re- 
lated Improvements.  To  implement  the 
legislative  objective  of  assisting  the 
construction  and  construction-related 
industries:  (/)  projects  having  labor 
costs  greater  than  35  percent  of  total 
project  costs,  but  not  more  than  80  per- 
cent, will  receive  the  maximum  score 
for  this  factor;  and  (2)  projects  having 
labor  costs  ranging  from  10  to  35  per- 
cent of  total  project  costs  will  be  ranked 
according  to  their  respective  percent- 
ages, with  projects  having  35  percent 
receiving  the  maximum  score  for  this 
factor.  Finally,  it  should  be  emphasized 
that  supplemental  assistance  provided 
for  under  the  Act  will  be  considered  as 
part  of  the  total  project  costs;  the  latter 
is  defined  as  funds  from  all  sources, 
whether  Federal,  State,  or  local.  The  re- 
lationship of  labor  cost  to  total  project 
cost  will  constitute  30  percent  of  a  proj- 
ect's basic  rank. 

(D)  The  level  of  income  prevailing  in 
the  project  area  (which  for  purposes  of 
this  factor  is  defined  as  the  applicant's 
jurisdiction) .  This  factor  will  constitute 
15  percent  of  a  project's  basic  rank. 

(ii)  Additional  considerations.  A  proj- 
ect's basic -rank  will  be  Increased  if  the 
project  meets  one  or  more  of  the  follow- 
ing criteria: 

(A)  Exhibits  potential  for  providing 
long-term  benefits.  The  basic  rank  of  a 
project  will  be  increased  up  to  a  maxi- 
mum of  10  percent  if  it  meets  this  cri- 
terion. The  amount  of  increase  will  be 
determined  by  the  nature  and  extent  of 
the  long-term  benefit (s)  to  be  provided 
by  the  project. 

(B)  Is  sponsored  by  a  general  purpose 
unit  of  local  government,  as  defined  In 
S  316.2  above.  Projects  meeting  this  cri- 
terion will  have  their  basic  ranks  in- 
creased by  five  percent. 

(C)  Is  sponsored  by  a  special  purpose 
unit  of  local  government  or  a  political 
subdivision  of  a  State.  Projects  meet- 
ing this  criterion  will  have  their  basic 
ranks  increased  by  three  percent. 

(D>  Relates  to  existing  approved  plans 
and  programs  of  a  local  community  de- 
velopment or  regional  development  na- 
ture or  promotes  or  advances  longer 
range  plans  and  programs.  The  basic 
rank  of  a  project  meeting  this  criterion 
will  be  Increased  by  five  percent. 

(ill)  Final  rank.  The  final  rank  of  a 
project  Is  to  be  determined  by  summing 
the  basic  rank  and  increases  attributable 
to  the  additional  considerations  defined 
above. 

(3)  Application  of  project  selection 
formula — (1)  Geographic  considerations. 
Projects  will  be  ranked  and  assessed  rela- 
tive to  other  projects  submitted  from  the 
same  State  until  such  time  as  the  Assist- 
ant Secretary  determines,  pursuant  to 
paragraph  (a)  (2)  of  this  section,  that 
comparlslon  of  projects  submitted  from 


different  States  is  required  to  either  fur- 
ther the  purposes  and  objectives  of  the 
Act  or  to  comply  with  statutory  require- 
ments. 

(11)  Priority  considerations.  Within 
each  State,  projects  submitted  from 
areas  with  an  unemployment  rate  ex- 
ceeding the  national  average  for  the  most 
recent  consecutive  three  months  will  be 
ranked  and  compared  only  with  projects 
submitted  from  other  areas  in  this  prior- 
ity category.  Simlliarly,  projects  sub- 
mitted by  areas  with  an  unemployment 
rate  below  the  national  average  for  the 
most  recent  consecutive  three  months 
will  be  ranked  and  compared  only  with 
projects  submitted  from  other  areas  In 
the  same  priority  category.  Applicants 
who  anticipate  the  project  labor  require- 
ments will  draw  upon  the  unemployed 
and  underemployed  labor  resources  of 
other  Jurisdictions  outside  the  immedi- 
ate project  area  (such  as  a  multi-county 
area)  will  be  given  priority  consideration 
on  the  basis  of  the  unemployment  rate 
prevailing  In  the  extended  geographical 
(labor  market)  area.  Similarly,  the  basic 
rank  computations  discussed  above  will 
be  computed  In  aggregate  on  data  pro- 
vided for  the  extended  geographical  area. 

(ill)  Project  selection.  Within  each 
State  and  priority  category,  projects  will 
be  selected  until  the  State  planning  allo- 
cation has  been  exhausted  or  until  such 
time  as  the  Assistant  Secretary  deter- 
mines that  the  remaining  funds  made 
available  under  the  Act  must  be  reallo- 
cated among  the  States.  In  selecting 
projects  for  funding,  the  Assistant  Sec- 
retary shall  give  primary  consideration 
to  the  final  rank  of  a  project.  However, 
the  Assistant  Secretary  may  approve 
projects  which  rank  below  other  projects 
as  may  be  necessary  to  avoid  an  undue 
geographic  concentration  of  program 
assistance  in  any  particular  area  or 
areas  of  a  State  or  as  may  be  necessary 
to  meet  the  required  distribution  of  pro- 
gram resources  between  the  statutorily 
mandated  priority  classes  or  when  the 
sum  of  the  total  project  labor  require- 
ments in  a  project  area  exceeds  the 
available  labor. 

(b)  An  application  shall  be  rejected 
unless : 

(1)  It  is  properly  prepared  on  appro- 
priate forms  prescribed  by  the  Assistant 
Secretary. 

(3)   It  contains  one  of  the  following: 

(i)  Information  showing  that  the  area 
conforms  to  an  area  for  which  United 
States  Department  of  Labor  unemploy- 
ment statistics  are  available;  or 

(ii)  Unemployment  information  from 
the  appropriate  State  unemployment  se- 
curity agency. 

(3)  It  contains  a  certification  by  the 
applicant  that  construction  on  the  proj- 
ect has  not  yet  been  Initiated; 

(4)  It  contains  assurances,  satisfac- 
tory to  the  Assistant  Secretary,  that  on- 
site  labor  can  begin  within  ninety  days 
of  project  approval; 

(5)  Where  applicable,  it  relates  the 
proposed  project  to  existing  approved 
plans  and  programs  of  a  local  commu- 
nity development  or  regional  develop- 
ment nature  so  as  to  avoid  harmful  or 
costly  inconsistencies  or  contradictions; 
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(6)  It  contains  evidence,  where  feasi- 
ble, that  the  proposed  project  will  pro- 
mote or  advance  longer  range  plans  and 
programs; 

(7)  It  contains  adequate  assurances 
that  all  laborers  and  mechanics  em- 
ployed by  contractors  or  subcontractors 
on  the  proposed  project  will  be  paid 
wages  at  rates  not  less  than  those  pre- 
vailing on  similar  construction  in  the 
locality  as  determined  by  the  Secretary 
of  Labor  in  accordance  with  the  Davis- 
Bacon  Act,  as  amended  (40  U.S.C. 
276a— 276a-5) . 

(8)  It  contains  adequate  assurance  by 
the  applicant  and  by  any  "other  parties" 
as  defined  in  15  CFR  Subtitle  A.  Part  8, 
that  no  person  shall,  on  the  grounds  of 
race,  color,  sex,  or  national  origin,  be 
excluded  from  participation  in,  be  denied 
the  benefit  of,  or  be  subjected  to  dis- 
crimination under  the  proposed  project; 
and  an  assurance  that  it  is  not  invloved 
in  any  civil  rights  litigation  or  if  it  Is 
involved  In  a  lawsuit  or  Federal  admin- 
istrative action  alleging  discrimination  it 
shall  provide  a  brief  narrative  descrip- 
tion of  the  action  alleging  discrimination 
and  its  outcome. 

(9)  It  contains  certification,  by  the 
properly  authorized  official  of  the  Fed- 
eral agency  or  State  or  local  government, 
that  no  funds  budgeted  and  available  or 
otherwise  specifically  committed  for  the 
project  applied  for  in  its  application 
shall  be  reduced,  diminished,  or  replaced 
by  funds  requested  under  this  part. 

(10)  It  is,  in  the  opinion  of  the  Assist- 
ant Secretary,  accurate  and  complete. 

(c)  Applicants  should  be  advised  that 
false  representations  and /or  certifica- 
tions in  connection  with  applications  for 
assistance  under  this  part  may  be  the 
basis  for  criminal  liability  under  title  18 
of  the  United  States  Code. 

(d)  No  cost  overruns  for  public  works 
projects  previously  funded  under  this 
part  will  be  approved. 

(e)  Project  costs  for  administration, 
plans,  specifications,  estimates  or  other 
A/E  costs,  which  have  been  incurred 
prior  to  the  date  of  application,  will  not 
be  funded. 

(f)  Applications  will  not  normally  be 
approved  where  any  of  the  following 
conditions  exist: 

(1)  The  applicant  has  not  obtained 
rights  to  the  project  site,  including  ease- 
ments and  rights-of-way,  in  one  of  the 
following  ways : 

(i)  The  eligible  applicant  owns  the 
project  facility  and/or  site  clear  of  any 
encumberances; 

(ii)  The  eligible  applicant  holds  a 
noncancellable  long-term  lease  on  the 
project  facility  and/or  site  which  is  de- 
fined as  20  years  or  the  useful  life  of  the 
facility,  whichever  is  longer;  or 

(ill)  The  eligible  applicant  holds  a 
clearly  enforceable  option  through  time 
of  grant  approval  to  purchase  the  proj- 
ect facility  and/or  site  and  demonstrates 
that  it  has  sufficient  funds  available  to 
complete  the  purchase. 

(2)  The  project  request  is  for  a  sup- 
plemental to  another  Federal,  State  or 
local  grant  which  has  not  been  approved 
by  the  applicable  grant  agency. 


(3)  The  project's  labor  requirements 
equal  or  exceed  one-third  of  the  project 
area's  unemployed  labor  force. 

(g)  The  maximum  amount  of  finan- 
cial assistance  made  available  under  this 
part  should  not  exceed  $5  million  for 
each  project;  however,  the  Assistant 
Secretary  may,  in  his  discretion,  waive 
this  policy  for  good  cause. 

(h)  Projects  with  extremely  high  ra- 
tios of  labor  costs  to  total  project  costs 
(greater  than  80  percent)  and  projects 
with  extremely  low  ratios  of  labor  costs 
to  total  project  costs  (less  than  10  per- 
cent) will  be  rejected  and  denied. 

§316.11     Compliance  with  other  Federal 
requirements. 

Each  applicant  shall,  as  a  condition 
to  its  receipt  of  a  grant  under  this  part, 
comply  with  the  following  relevant  Fed- 
eral requirements: 

(a)  All  labor  standards  including 
those  relating  to  the  payment  of  wages, 
working  conditions,  anti-kickback  pro- 
hibitions and  equal  employment  as  pro- 
vided 13  CFR  300.8; 

(b)  Those  concerning  relocation  and 
related  payments  to  all  persons  displaced 
as  a  result  of  the  development  of  a  pub- 
lic works  project  with  funds  received 
under  this  part,  as  provided  for  in  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970.  42  U.S.C.  4601  et  seq.,  and  13  CFR 
Part  310; 

(c)  If  the  project  involves  a  detention 
facility,  those  sections  of  Part  E  of  the 
Omnibus  Crime  Control  and  Safe 
Streets  Act  of  1968,  as  amended,  found 
at  42  U.S.C-  3750  b(l)  and  (4)-(9); 

(d)  The  provisions  of  OMB  Circular 
A-95,  except  during  the  first  ninety  days 
after  EDA  begins  receiving  applications 
when  the  following  procedures  shall 
apply : 

(1)  Applicants  must  submit  their  full 
applications  or  notifications  of  Intent  to 
apply  to  the  appropriate  clearinghouse 
as  early  as  possible. 

(2)  Upon  submission  of  an  application 
to  EDA,  the  applicant  must  certify  that 
he  has  submitted  the  full  application  to 
the  appropriate  clearinghouse. 

(3 )  EDA  may  begin  processing  the  ap- 
plication upon  its  receipt  but  will  make 
no  final  approval  of  an  application  until 
30  days  after  its  receipt  unless  clearing- 
house response  is  received  before  30  days 
have  elapsed. 

(4)  During  the  first  ninety  days,  ap- 
plications received  by  EDA  need  not  have 
State  application  identifier  numbers. 

(5)  Clearinghouse  comments  will  be 
submitted  directly  to  EDA;  EDA  will 
consider  such  comments  until  it  has 
finished  processing  the  application. 

(e)  All  environmental  requirements, 
to  the  maximum  extent  possible,  as 
determined  by  the  Assistant  Secretary, 
Including,  but  not  limited  to: 

(1)  The  National  Environment  Policy 
Act  of  1969.  as  amended  (42  U.S.C. 
4321  et  seq.) ;  and  EDA's  requirements 
found  in  8  316.13  below; 

(2)  The  Clean  Air  Act,  as  amended 
(42  U.S.C.  1857-1858a> ; 


(3)  The  Federal  Water  Pollution  Con- 
trol Act,  as  amended  (33  U.S.C.  1251- 
1376) ;  ' 

(4)  The  National  Historic  Preserva- 
tion Act  of  1966  (16  U.S.C.  470  et  sea.) 
and  EDA's  requirements  found  in 
9  316.13  below; 

(5)  The  Wild  and  Scenic  Rivers  Act 
(16  U.S.C.  1271-1287); 

(6)  The  Endangered  Species  Act  of 
1973  ( 16  U.S.C.  1531  et  seq.); 

(7)  The  Historical  and  Archeological 
Data  Preservation  Act,  as  amended  (16 
U.S.C.469etseq.). 

(f)  13  CFR  309.9.  entitled  "Records 
and  Audit;" 

(g)  13  CFR  309.27,  entitled  "Land  use 
near  Federal  airfields ; " 

(h)  13  CFR  309.14,  entitled  "Design, 
construction,  and  alteration  of  buildings 
to  accommodate  the  physically  handi- 

(1)  13  CFR  309.26,  entitled  "Project 
modification;" 

(j)  13  CFR  Part  314.  entitled  "Prop- 
erty management  standards,"  except  13 
CFR  314.6(a),  13  CFR  314.6<b>,  and  13 
CFR  314.50. 

(k)  The  National  Flood  Insurance 
Program  and  EDA's  requirements  re- 
garding flood  hazards  found  at  13  CFR 
309.15;  and 

(1)  Other  laws  affecting  this  program. 

§  316.12     Acceptance  of  applications. 

(a)  Applications  for  assistance  under 
this  part  shall  only  be  submitted  to  the 
appropriate  EDA  Regional  Office,  as  pro- 
vided in  13  CFR  301.31. 

(b)  Applications  shall  be  recorded  and 
deemed  received  upon  their  arrival  at 
the  appropriate  EDA  Regional  Office. 

(c)  EDA  shall  endeavor,  within  five 
working  days  from  the  date  the  ap- 
plication is  actually  received  by  the  ap- 
propriate Regional  Office,  to  determine 
whether  the  application  has  been  com- 
pletely and  properly  prepared,  and  con- 
tains accurate  unemployment  rates.  An 
application  may  be  rejected  (denied)  un- 
less it  contains  full  and  accurate  in- 
formation including  the  requirements 
of  §  316.10  above.  By  the  end  of  the  fifth 
working  day  after  the  date  the  ap- 
plication was  received,  the  Regional  Di- 
rector should  notify  the  applicant  if  the 
application  has  been  rejected,  and  state 
what  is  needed  to  properly  complete  the 
application.  However,  EDA  reserves  the 
right  during  the  60  day  period  after 
receipt  of  an  application  to  reject  an  ap- 
plication for  substantially  being  incom- 
plete, improperly  prepared,  or  otherwise 
failing  to  meet  the  requirements  of  this 
part. 


§316.13     I. 


of  project  facilities. 


(a)  The  project  facility  may  be  leased 
by  the  grantee  to  a  non-profit  operator 
providing  the  applicant  maintains  a  con- 
tinuing significant  economic  Interest  in 
the  project  and  is  not  acting  simply  in  a 
passive  role  for  a  prospective  lessee,  and 
such  facility  is  used  for  the  purpose  of 
the  grant. 

(b)  The  project  facility  may  be  leased 
by  the  grantee  to  a  profit  making  opera- 
tor provided  all  of  the  following  condi- 
tions are  met: 
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(1)  The  lease  la  Incidental  to  the  proj- 
ect and  not  Its  principal  purpose; 

(2)  The  lease  does  not  change  the  pub- 
lic nature  or  character  of  the  purpose 
of  the  project  as  a  whole;  and 

(3)  The  applicant  maintains  a  con- 
tinuing significant  economic  Interest  In 
the  project  and  Is  not  acting  simply  In  a 
passive  role  as  applicant  for  a  prospec- 
tive lessee. 


§  316.14     Environmental  considerations. 

(a)  The  National  Environmental  Pol- 
icy Act.  (1)  Since  the  Local  Public  Works 
Act  requires  applications  (to  be  processed 
within  60  days  of  their  acceptance,  EDA 
will  not  be  able  to  prepare  environmental 
impact  statements  for  those  projects 
which  may  significantly  affect  the  quality 
of  the  human  environment.  However,  to 
the  fullest  extent  possible  within  this 
time  period,  EDA  will  analyze  a  project's 
potential  environmental  Impacts  and  give 
appropriate  consideration  to  environ- 
mental Impacts  in  making  its  final  de- 
cision. 

1 2  j  In  order  that  EDA  may  conduct  its 
environmental  analysis  of  proposed  proj- 
ects, applicants  shall  include  the  follow- 
ing materials  with  their  application,  ex- 
cept with  respect  to  subsections  <  ill  >  and 
<lv)  if  such  materials  are  not  available 
in  which  case  the  applicant  must  so 
certify : 

(I)  a  description  of  those  elements  of 
the  proposed  project  which  will  have  an 
Impact  on  the  environment,  the  na- 
ture of  the  environment  which  will  be 
affected;  and  data  on  the  expected  en- 
vironmental impact ; 

(II)  alternatives  to  the  proposed  proj- 
ect; 

(ill)  any  environmental  analysis  pre- 
viously conducted  by  local,  State,  fed- 
eral agencies;  and 

(iv)  evidence  of  public  reaction  to  the 
project,  such  as  transcripts  of  local  pub- 
lic hearings  held  on  the  proposal. 

(3)  EDA  will  independently  review 
and  analyze  environmental  information 
submitted  by  applicants. 


(1)  Where  appropriate,  EDA,  within 
the  60  day  limit,  may  seek  the  views  of 
other  government  agencies  which  have 
Jurisdiction  by  law  or  special  expertise 
with  respect  to  any  environmental  Im- 
pact Involved. 

(11)  If  a  project  appears  to  be  highly 
controversial  for  environmental  reasons 
and  there  Is  a  need  to  further  understand 
the  basis  of  the  controversy.  EDA  may. 
within  the  60  day  limit,  request  the  views 
of  concerned  residents  through  a  news- 
paper notification  or  a  public  Informa- 
tion meeting  held  near  the  project  site. 

(4)  EDA  shall  deny  an  application  If, 
after  consideration  of  the  benefits  of  a 
project  against  any  environmental  costs, 
it  concludes  that  the  environmenal  costs 
exceed  the  benefits.  EDA  may  deny  any 
application  solely  on  the  basis  that  its 
environmental  Impact  analysis  discloses 
that  unacceptable  adverse  Impacts  will 
or  are  likely  to  result.  EDA,  where  neces- 
sary, may  condition  approval  of  a  proj- 
ect upon  the  adoption  of  specified  meas- 
ures designed  to  mitigate  any  adverse 
environmental  impacts. 

(b)  The  National  Historic  Preserva- 
tion Act.  (1)  Applicants  shall  include 
with  their  applications  either  a  state- 
ment of  their  State  Historic  Preservation 
Officer's  views  of  the  proposed  project  or 
shall  certify  that  their  State  Historic 
Preservation  Officer  was  provided  with  a 
detailed  project  description  and  request 
for  comments  prior  to  application's  sub- 
mission to  EDA. 

(2)  If  necessary,  EDA  will  attempt  to 
complete  the  coordination  of  proposed 
projects  with  the  Advisory  Council  on 
Historic  Preservation.  EDA  will  use  the 
results  of  this  coordination  process,  even 
though  completion  of  this  process  may 
not  be  possible,  as  a  factor  in  making  a 
final  decision  on  the  project. 

§  316.15     Final  determination. 

(a)  All  applications  for  assistance 
under  this  part  shall  be  processed  by  the 
appropriate  EDA  Regional  Office. 

(b)  The  Regional  Director  shall  notify 
the  applicant,  In  writing,  when  Its  ap- 


plication has  been  rejected  and  state  the 
reasons  therefor. 

(c)  The  Regional  Director  shall  for- 
ward to  the  Assistant  Secretary  in  Wash- 
ington, D.C.,  all  applications  which  he 
deems  are  properly  completed  and  eligi- 
ble for  assistance  under  this  part. 

(d)  The  Assistant  Secretary  shall  re- 
view all  applications  received  from  the 
Regional  Directors  and  make  the  final 
determination. 

(e)  If  no  determination  has  been  made 
by  the  end  of  the  sixtieth  day  after  the 
application  was  received  as  determined  In 
I  316.12  above,  the  application  will  be 
deemed  to  be  approved. 

g  316.16     Suspension  and  termination. 

(a)  Suspension  or  termination  for 
cause.  EDA  may  initiate  a  suspension  or 
termination  of  a  project  approved  under 
tills  part  for  failure  by  the  grantee  to 
adhere  to  the  requirements  of  the  grant. 
EDA  shall  promptly  notify  the  grantee 
in  writing  of  the  suspension  or  termina- 
tion, specifying  the  reasons  for  the  action 
and  its  effective  date.  Payments  made  to 
the  grantee  or  recoveries  by  EDA  under 
grants  suspended  or  terminated  for  cause 
shall  be  in  accord  with  the  legal  rights 
and  liabilities  of  the  parties. 

(b)  Suspension  or  termination  for  con- 
venience. EDA  or  the  grantee  may  initiate 
a  suspension  or  termination  of  a  project 
approved  under  this  part  when  both  par- 
ties agree  that  the  continuation  of  the 
project  would  not  produce  beneficial  re- 
sults commensurate  with  the  further  ex- 
penditure of  funds.  The  two  parties  shall 
agree  upon  the  conditions  of  the  action, 
including  the  effective  date,  and  in  the 
case  of  partial  suspension  or  termina- 
tion, the  portion  to  be  suspended  or  ter- 
minated. The  grantee  shall  not  incur  new 
obligations  for  the  suspended  or  ter- 
minated portion,  after  the  effective  date, 
and  shall  cancel  as  many  outstanding 
obligations  as  possible,  EDA  shall  allow 
full  credit  to  the  grantee  for  the  Federal 
share  of  the  non -cancellable  obligations, 
properly  incurred  by  the  grantee  prior 
to  suspension  or  termination. 
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Subpart  A — Introduction 

§  317.1     Purp»»r. 

The  purpose  of  this  part  is  to  set  forth 
the  requirements  and  procedures  pursu- 
ant to  which  eligible  applicants  may  re- 


ceive  grants   under   the   "Local   Public 
Works  Capital  Development  and  Invest- 
ment Act  of  1976,"  as  amended  by  the 
"Public  Works  Employment  Act  of  1977 
Pub.  L.  95-28. 

§  317.2     Definition*. 

"Assistant  8ecretary "  means  the  As- 
sistant Secretary  of  Commerce  for  Eco- 
nomic Development  or  his  delegate. 

"Endorsement"  means  the  process  by 
which  an  applicant  can  select  a  project, 
which  was  originally  submitted  by  an- 
other applicant,  for  consideration  for 
funding  from  Its  planning  target. 

"General  purpose  unit  of  local  govern- 
ment" means  any  city,  county,  town,  par- 
ish, or  any  other  "unit  of  general  local 
government"  as  Included  within  the  defi- 
nition of  that  term  by  section  104  of  the 
Intergovernmental  Corporation  Act  of 
1968  (42  U.S.C.  4201  ct-seq.) 

"Indian  tribe"  means  the  governing 
body  of  a  tribe,  nonprofit  Indian  corpo- 
ration (restricted  to  Indians) ,  Indian  au- 
thority, or  other  tribal  organization,  or 
entity,  or  Alaskan  native  village. 

"Initiation  of  construction"  means 
that  notice  to  proceed  or  its  equivalent 
has  been  Issued  or  on-site  labor  has  be- 
gun, except  where  on-site  labor  has  com- 
menced on  the  project  but  the  project 
was  abandoned  due  to  lack  of  funds  or 
where  the  project  Is  to  expand  or  modify 
a  completed  facility  which  has  integrity 
in  and  of  Itself. 

"Local  Public  Works  Act"  means  the 
"Local  Public  Works  Capital  Develop- 
ment and  Investment  Act  of  1976,"  as 


APPENDIX  D 
PART  III 


amended  by  the  "Public  Works  Employ- 
ment Act  of  1977,"  Pub.  L.  95-28. 

"Local  government"  means  any  city, 
county,  town,  pariah,  or  other  political 
subdivision  of  a  State  (including  local 
school  districts),  and  any  Indian  tribe. 

"Maintenance  costs"  means  costs  that 
are  incurred  for  any  necessary  repairs 
or  upkeep  of  property  which  neither  add 
to  the  permanent  value  of  the  property 
nor  appreciably  prolong  its  intended  life, 
but  rather  keep  it  in  an  efficient  operat- 
ing condition. 

'Minority  business  enterprise"  means 
a  business  at  least  fifty  percent  of  which 
is  owned  by  minority  group  members  or, 
in  the  case  of  a  publicly  owned  busi- 
ness, at  least  fifty-one  percent  of  the 
stock  of  which  is  owned  by  minority 
group  members. 

"Minority  group  member"  means  a  cit- 
izen of  the  United  States  who  Is  Negro- 
Spanish-speaking,  Oriental,  Indian,  Es- 
kimo, or  Aleut. 

"Non-primary  city"  means  any  city, 
township,  or  village  with  a  population 
less  than  50,000  persons. 

"Pocket  of  poverty"  means  a  project 
area  with  a  population  of  4.000  or  more 
persons  and  an  unemployment  rate  of 
at  least  8.5  percent  which  becomes  quali- 
fied for  assistance  using  the  procedures 
contained  in  section  108(e)  of  the  Local 
Public  Works  Act.  A  pocket  of  poverty 
must  be  located  within  a  primary  city 
which  did  not  receive  a  planning  target. 

"Political  subdivision  of  a  State" 
means  the  agencies,  instrumentalities 
and  authorities  established  or  author- 
ized by  State  law  Including,  but  not 
limited  to,  special  districts  and  regional 
authorities  formed  by  local  governments. 

"Project  area"  means  a  primary  city: 
the  balance  of  a  county  in  which  a 
primary  city  is  located;  a  county  without 
a  primary  city;  a  pocket  of  poverty;  or 
an  Indian  reservation  or  tribal  land 
(trust  and/or  restricted  land),  as  ap- 
propriate under  the  provisions  of  5  an- 
"Primary city"  means  any  city  or 
township  (which  performs  the  same 
services  as  a  city)  with  a  population  of 
50,000  or  more  persons,  as  determined 
by  the  Bureau  of  the  Census  1973 
estimates. 

"Renovation,  repair,  or  other  im- 
provements" means  only  those  activities 
which  either  substantially  or  apprecia- 
bly increase  the  value  or  prolong  the  life 
of  a  public  facility  and  excludes  those 
activities  which  keep  the  public  facility 
in  ordinary  efficient  operating  condition 
during  its  probable  useful  life. 

"Round  I"  of  funding  under  the  local 
Public  Works  program  refers  to  the 
funding  of  projects  with  money  appro- 
priated by  Pub.  L.  94-447. 

"Round  II"  of  funding  under  the 
Local  Public  Works  program  refers  to 
the  funding  of  projects  with  money  ap- 
propriated by  Pub.  L.  95-29. 

"State"'  includes  the  several  States, 
the  District  of  Columbia,  the  Common- 
wealth of  Puerto  Rico,  the  Virgin 
Islands.  Guam.  American  Samoa,  and 
the  Trust  Territory  of  the  Pacific 
Islands. 


Subpart  ■— Eligibility  Criteria 

§  317.10     Eligible  applicants. 

A  Stat©  or  a  local  government,  m  de- 
fined In  I  317.3.  H  eligible  for  assistance 
under  this  part  if  it  Is  located  in  an 
area  described  In  I  317  11. 

§317.11     Eligible  ureas. 

(a)  Subject  to  the  provisions  of  sub- 
section (b)  of  this  section,  assistance 
under  this  part  may  only  be  extended 
to  eligible  applicants  located  in  project 
areas,  as  defined  in  I  317.2,  for  which 
planning  targets  have  been  established. 
Planning  targets  have  been  established 
in  the  following  manner,  subject  to  the 
provisions  of  I  317.42  and  Subpart  E  of 
this  part. 

(1)  Where  the  State  average  unem- 
ployment rate  is  6.5  percent  or  higher, 
planning  targets  have  been  established 
for  project  areas  with  unemployment 
rates  of  at  least  6.5  percent. 

(2)  Where  the  State  average  unem- 
ployment rate  is  less  than  6.5  percent, 
planning  targets  have  been  established 
for  project  areas  with  unemployment 
rates  of  at  least  the  State  average  un- 
employment rate. 

(3)  Notwithstanding  the  provisions  of 
paragraphs  (1)  and  (2)  of  this  subsec- 
tion, planning  targets  have  been  estab- 
lished for  pocket  of  poverty  project  areas 
only  where  such  areas  have  unemploy- 
ment rates  of  at  least  8.5  percent. 

(b)  In  States  which  are  receiving  the 
statutory  minimum  allocation  of  Local 
Public  Works  funds  and  for  which  the 
Assistant  Secretary  has  waived  the  pri- 
ority ranking  of  applicants  required  by 
section  108(c)  of  the  Local  Public  Works 
Act,  assistance  under  this  part  may  be 
extended  to  eligible  applicants  in  project 
areas  as  necessary  to  expend  the  statu- 
tory minimum  allocation. 

§  317.12     Eligible  applications  for  round 
II  funding. 

The  following  applications  shall  be 
eligible  for  consideration  for  funding 
under  round  II  of  the  Local  Public  Works 
program: 

(a)  Applications  for  Local  Public 
Works  projects  submitted  by  eligible  ap- 
plicants located  in  eligible  areas,  as  de- 
fined in  J  317.11,  which  were  received 
by  EDA  before  December  24,  1976,  in- 
cluding applications  originally  filed  be- 
fore that  date  which  were  returned  for 
deficiencies;  and 

(b>  New  applications  from  eligible  ap- 
plicants located  in  eligible  areas  subject 
to  the  requirements  of  §  317.31. 

§317.13     T>po»  of  gruni*. 

(a)  Direct  grants.  (1)  The  Assistant 
Secretary  may  make  direct  grants  to  any 
State  or  local  government  for  construc- 
tion (including  demolition  and  other  site 
preparation  activities),  renovation,  re- 
pair, or  other  improvement  of  local 
public  works  projects,  including  those 
for  which  Federal  financial  assistance  is 
authorized  under  provisions  of  law  other 
than  the  Local  Public  Works  Act.  Such 
grants  may  include  funds  for  the  com- 
pletion of  plans,  specifications  and  esti- 
mates   where    additional    architectural 


and  engineering  work  or  related  planning 
Is  required  to  permit  construction  of  the 
project  under  this  section. 

(2)  Applications  under  this  section 
will  be  approved  only  if  the  applicant 
submits  with  Its  application,  if  applicable 
and  required  by  EDA.  a  written  certifica- 
tion from  the  other  Federal  agency/ 
agencies  primarily. concerned  with  proj- 
ects of  the  type  involved  In  the  applica- 
tion that  the  project  meets  all  applica- 
ble Federal  statutory  and  regulatory  re- 
quirements to  the  extent  necessary 
to  assure  the  utilization  of  the  project 
for  the  services  intended. 

(3)  The  Federal  share  of  any  project 
for  which  a  grant  is  made  under  this  sub- 
section shall  be  100  percent  of  the  cost 
of  the  project  exclusive  of  any  funds 
budgeted  and  available  or  otherwise 
specifically  committed  for  the  project  by 
the  applicant. 

(b)  Supplemental  grants.  (1)  The  As- 
sistant Secretary  may  make  supple- 
mental grants  for  the  purpose  of  increas- 
ing the  Federal  contribution  to  100 
percent  of  the  project  cost  for  any  Fed- 
erally assisted  public  works  project  au- 
thorized by  any  Federal  law  other  than 
the  Local  Public  Works  Act. 

(i)  Ordinarily,  the  Assistant  Secretary 
will  award  supplemental  grants  increas- 
ing the  Federal  contribution  to  100  per-, 
cent  of  the  project  cost  exclusive  of  any 
funds  budgeted  and  available  or  other- 
wise specifically  committed  for  the  proj- 
ect by  the  applicant. 

(A)  For  the  funding  of  revived  appli- 
cations during  round  II,  the  Assistant 
Secretary  may  waive  the  requirement  of 
paragraph  (b)(1)  (1)  where: 

U)  The  applicant  had  provided  the 
assurance  that  no  funds  were  budgeted 
and  available  or  otherwise  specifically 
committed  for  the  project  in  round  I; 
and 

(2)  The  applicant  demonstrates  that 
local  funds  apparently  available  were  di- 
verted from  some  other  use  solely  to  meet 
the  additional  requirements  of  other 
Federal  programs  caused  by  the  delay 
in  funding  between  rounds  I  and  II. 

(ii)  The  applicant  shall  submit  with 
its  application  a  written  certification 
that  actual  construction  of  the  project 
has  not  yet  been  initiated  because  of  lack 
of  funding  for  the  non-Federal  share. 

(A)  The  Assistant  Secretary  may 
waive  this  requirement  where  he  finds 
that  construction  was  initiated  after  fil- 
ing of  the  application  under  round  I  due 
to  the  requirements  of  the  other  Federal 
program. 

(iii)  The  applicant  shall  submit 
written  certification  obtained  from  the 
other  Federal  agencies  involved  in  the 
project  that: 

(A)  Federal  financial  assistance  for 
the  project  has  been  approved  and  the 
funds  are  immediately  available  for  the 
project;  and 

(B)  the  project  meets  all  applicable 
Federal  statutory  and  relevant  related 
requirements. 

(2)  The  Assistant  Secretary  also  may 
make  grants  in  an  amount  necessary  to 
provide  all  or  part  of  the  required  State 
or  local  share  (but  not  both  shares*  of 
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the  cost  of  any  public  worki  project  for 
which  financial  assistance  la  authoring 
by  State  or  local  law  requiring  luch  eon- 
trlbution  if  the  applicant  eubmlte  with 
it*  application  a  written  oertlfloatlon 
from  the  appropriate  authority  that: 

d)  The  ihare  of  financial  aealetance 
not  appliod  for  hai  been  properly  ap- 
proved and  if  immediately  available  for 
the  project; 

(il)  The  project  meete  all  applicable 
statutory  and  other  relevant  require- 
ments of  the  law;  and 

(ill)  Construction  of  the  project  has 
not  yet  been  initiated. 

<3)  Grants  under  this  subsection  may 
include  funds  for  the  completion  of 
plans,  specifications,  and  estimates  where 
additional  architectural  and  engineering 
work  or  related  planning  is  required  to 
permit  construction  of  the  project  under 
this  section. 

§  317.14      Eligible   project*. 

Eligible  projects  include  projects  for 
the  construction  of  public  works  facili- 
ties, including  but  not  limited  to 
municipal  offices,  courthouses,  libraries, 
schools,  police  and  fire  stations,  deten- 
tion facilities,  water  and  sewer  lines, 
streets  and  roads  <  including  curbs) ,  side- 
walks, lighting,  recreational  facilities, 
convention  centers,  civic  centers,  mu- 
seums, other  public  facilities,  and  the 
transportation  of  and  providing  of  water 
to  drought-stricken  areas  as  designated 
by  the  Federal  Disaster  Assistance  Ad- 
ministration or  other  Federal  agency  or 
department  authorized  to  designate 
drought-stricken  areas. 

§  317.15      Ineligible   project*. 

The  following  projects  shall  be  ineli- 
gible for  funding  under  this  part: 

(a)  Canals  and  watercourses.  Unless 
the  requirements  of  §  317.72  are  met.  no 
grant  shall  be  made  under  this  part  for 
any  project  having  as  its  principal  pur- 
pose and  permanent  effect: 

( 1 )  The  channelization,  damming,  di- 
version, or  dredging  of  any  natural  wa- 
tercourse, or 

(2)  The  construction  or  enlargement 
of  any  canal  except  a  canal  or  raceway 
designated  for  maintenance  as  a  his- 
toric site. 

(b)  Projects  on  which  construction 
has  been  initiated.  <  1)  For  projects  seek- 
ing a  supplemental  grant  under  S  317.13 
(b)  (1) .  the  project  will  be  eligible  where 
construction  has  been  initiated  if  the 
Assistant  Secretary  determines  that  con- 
struction was  initiated  after  filing  the 
application  under  round  I  due  to  the 
requirements  of  the  other  Federal  pro- 
gram. 

<c>  Projects  on  which  on-site  labor 
cannot  begin  within  90  days  after  receipt 
of  notification  of  project  approval. 

(d>  Projects  with  extremely  high  ra- 
tios of  labor  costs  to  total  project  costs 
(greater  than  80  percent)  and  projects 
with  extremely  low  ratios  of  labor  costs 
to  total  project  costs  (less  than  10  per- 
cent). 

(e)  Projects  whose  costs  exceed  the 
planning  targets  established  by  subpart 
E.  Such  projects  are  ineligible  unless 
the  applicant  funds  those  costs  which 
exceed  the  amount  of  the  planning  .target. 


|  317.16     ProierM    Ineligible    unU    oe- 
eompaiUea  by  unu«usl  eireuimteneen. 
ProJtoti  will  not  normally  be  ap- 
proved where  any  of  the  following  OOn- 
dltlOni  Mlilt. 

(a)  The  applicant  has  not  obtained 
rights  to  the  project  site,  Including  ease- 
ments and  rights-of-way,  In  one  of  the 
following  wayi: 

(1)  The  eligible  applicant  owns  the 
project  facility  and/or  site  clear  of  any 
encumbrances; 

(2)  The  eligible  applicant  holds  a  non- 
cancellable  long-term  lease  on  the  proj- 
ect facility  and/or  site  which  is  defined 
as  20  years  or  the  useful  life  of  the 
facility,  whichever  Is  longer;  or 

(3)  The  eligible  applicant  holds  a 
clearly  enforceable  option  through  time 
of  grant  approval  to  purchase  the  proj- 
ect facility  and/or  site  and  demonstrates 
that  It  has  sufficient  funds  available  to 
complete  the  purchase. 

(b)  The  project  request  is  for  a  grant 
supplemental  to  another  Federal.  State 
or  local  grant  which  has  not  been  ap- 
proved by  the  applicable  grant  agency. 

(c)  The  project's  construction  will  In- 
volve the  use  of  raw  materials  not  mined 
or  produced  in  the  United  States,  or 
United  States  manufactured  articles  not 
substantially  made  from  raw  materials 
mined  or  produced  in  the  United  States, 
or  manufactures  not  manufactured  in 
the  United  States. 

(1)  The  restriction  contained  in  para- 
graph (c)  of  this  section  will  not  apply 
to  any  project  for  which  the  Assistant 
Secretary  makes  one  of  the  following 
determinations: 

(1)  The  restriction  is  not  in  the  public 
interest;  or 

(ii)  The  restriction  would  cause  un- 
reasonable project  costs;  or 

(iii)  Materials  or  articles,  either  raw 
or  manufactured,  needed  in  the  con- 
struction of  the  project  are  not  available 
in  the  United  States  in  reasonable  and 
sufficient  commercial  quantity  and  satis- 
factory quality. 


§317.17      Eligible   project   eoMt*. 

(a)  The  following  types  of  project  costs 
are  eligible  for  funding  under  this  part. 

(1)  Construction  and  facility  improve- 
ment costs; 

(2)  Eligible  expenses  and  payments 
under  Titles  n  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (Pub.  L. 
91-646) ; 

<3>  Costs  for  capital  equipment  not 
included  in  the  construction  contract; 

•  4 1  Costs  for  completing  and  updating 
plans,  specifications,  and  estimates — 
where  either  architectural  design/pre- 
liminary engineering  or  related  planning 
has  already  been  undertaken,  and  where 
additional  architectural  and  engineering 
work  or  related  planning  is  required  to 
permit  construction  of  the  project; 

(5)  Other  A/E  costs  such  as  inspection 
fees  and  test  borings; 

(6)  Administrative  costs  including  le- 
gal and  audit  costs ;  and 

(7)  Other  costs  not  Inconsistent  with 
the  Local  Public  Works  Act  and  allowed 


by  Federal  Management  Circular  No 
74-4. 

|  317. IB     Ineligible  project  to»u. 

(a)  Jtsal  property.  No  part  of  any 
grant  made  under  this  part  may  be  used 
for  the  acquisition  of  any  interest  In  real 
property. 

(b)  Maintenance,  No  part  of  any  grant 
made  under  this  part  may  be  used  for 
the  payment  of  maintenance  costs  in 
connection  with  a  project  constructed 
(in  whole  or  in  part)  with  Federal  finan- 
cial assistance  under  the  Local  Public 
Works  Act. 

(c)  Cost  overruns.  No  part  of  any 
grant  made  under  this  Act  may  be  used 
for  cost  overruns  for  public  works  proj- 
ects previously  funded  under  this  Act. 

<d)  Prior  expenses.  No  part  of  any 
grant  made  under  this  part  may  be  used 
for  project  costs  for  administration, 
plans,  specifications,  estimates  or  other 
A/E  costs,  which  have  been  Incurred 
prior  to  the  date  of  original  applica- 
tion. 

(e)  Construction  by  State  or  local  gov- 
ernments or  Indian  tribes.  No  part  of  any 
grant  made  under  this  part  may  be  used 
for  the  payment  of  construction  activ- 
ities directly  performed  by  any  depart- 
ment, agency  or  Instrumentality  of  any 
State  or  local  government  or  any  In- 
dian tribe. 

(f)  Interest.  No  part  of  any  grant 
made  under  this  part  may  be  used  for  in- 
terest on  interim  construction  financing 
except  for  supplemental  grants  where 
authorized  by  other  program  legislation. 

§  317.19     Construction   requirements. 

(a)  Competitive  bidding.  (1)  Con- 
struction of  each  project  funded  under 
this  part  shall  be  performed  by  contract 
awarded  by  competitive  bidding,  unless 

<i)  The  Assistant  Secretary  makes  a 
determination  that,  under  circumstances 
relating  to  that  project,  a  method  of  con- 
tract award  other  than  competitive  bid- 
ding is  in  the  public  interest. 

(2)  If  the  Assistant  Secretary  does  not 
waive  the  competitive  bidding  require- 
ment, the  following  procedures  apply. 

<i)  Contracts  for  the  construction  of 
such  projects  shall  be  awarded  on  the 
basis  of  the  lowest  responsive  bid  sub- 
mitted by  a  bidder  meeting  established 
criteria  of  responsibility. 

<ii)  The  award  of  a  contract  for  the 
construction  of  a  project  funded  under 
this  part  may  be  subject  to  review  by  the 
Assistant  Secretary.  The  Assistant  Sec- 
retary may  withhold  his  concurrence 
from  the  award  of  a  contract  for  good 
cause. 

(iii)  No  requirements  or  obligations 
shall  be  imposed  as  conditions  precedent 
to  the  award  of  a  contract  or  to  the  As- 
sistant Secretary's  concurrence  in  the 
award  unless  such  requirements  or  obli- 
gations are  lawful  and  set  forth  in  the 
advertised  specifications. 

<b)  Minority  business  entcrpriac.  *  l » 
No  grant  shall  be  made  under  this  part 
for  any  project  unless  at  least  ten  per- 
cent of  the  amount  of  such  grant  will  be 
expended  for  contracts  with  and/or  sup- 
plies from  minority  business  enterprises. 
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(21  The  restriction  contained  in  para- 
graph <1)  of  this  subsection  will  not  ap- 
ply to  any  grant  for  which  the  Assistant 
Secretary  makes  a  determination  that 
the  ten  percent  set-aside  cannot  be  filled 
by  minority  businesses  located  within  a 
reasonable  trade  area  determined  in  re- 
lation to  the  nature  of  the  services  or 
suppplics  intended  to  be  procured. 

§317.20      Maximum    project    roM. 

The  maximum  amount  of  financial  as- 
sistance made  available  under  this  part 
should  not  exceed  $5  million  for  each 
project;  however,  the  Assistant  Secre- 
tary may,  in  his  discretion,  waive  this 
policy  for  good  cause. 

Subpart  C — Applicatioi    Procedure 

§  .11 7. .10      Revival     of     applications     «ur- 
rt-iil I >  on  file. 

(a»  Unfunded  applications  meeting 
the  criteria  described  at  §  317.12(a), 
with  the  exception  of  applications  de- 
scribed in  subsection  (b)  of  this  section, 
will  be  revived  if  the  project  area  in 
which  such  applicants  are  located  re- 
ceives a  planning  target  or  set-aside. 
EDA  will  revive  these  applications  for 
consideration  under  the  second  round  of 
funding  of  the  Local  Public  Works  pro- 
gram in  the  following  manner. 

(1)  EDA  will  revise  and  update  these 
applications  to  bring  them  into  conform- 
ance with  the  new  program  requirements 
and  procedures  as  described  in  these  reg- 
ulations. 

(2)  The  applicant  will  provide  EDA 
with  such  additional  information  and 
certifications,  including  revised  project 
cost  estimates,  as  required  to  bring  the 
application  into  conformance  with  the 
legislative  and  administrative  changes  to 
the  Local  Public  Works  program. 

(i>  The  information  and  certifications 
described  in  paragraph  <2i  of  this  sub- 
section will  be  provided  to  EDA  on  such 
forms  and  in  such  manner  as  the  Assist- 
ant Secretary  directs. 

(b)  Pocket  of  poverty  applications 
currently  on  file  and  non-pocket  of  pov- 
erty applications  currently  on  file  for 
which  applicants  request  consideration 
as  pocket  of  poverty  applfcations  will  be 
revived  for  consideration  under  round 
II  of  the  Local  Public  Works  program  In 
the  following  manner. 

(1)  Where  an  applicant  requests  use 
of  the  pocket  of  poverty  criteria  in  de- 
termining its  project  area,  that  request 
will  be  granted  only  if  the  applicant 
meets  the  requirements  of  1317.51(a) 
(1). 

(2)  All  projects  using  the  pocket  of 
poverty  criteria  must  be  located  In  the 
community  or  neighborhood  proposed  as 
the  project  area.  Where  necessary,  ap- 
plicants will  revise  their  applications  to 
locate  the  projects  within  the  communi- 
ty or  neighborhood  proposed  as  the 
pocket  of  poverty  area. 

(3>  Pocket  of  poverty  applicants  will 
provide  EDA  with  the  following  Infor- 
mation : 

(I)  An  exact  description  of  the  com- 
munity or  neighborhood  proposed  as  the 
project  area: 


(li)  The  appropriate  unemployment 
data  for  the  project  area  obtained  from 
the  State  Employment  Security  Agency; 
and 

(iii)  Such  additional  information  and 
certifications,  including  revised  project 
cost  estimates,  as  required  to  bring  the 
application  into  conformance  with  the 
legislative  and  administrative  changes 
to  the  Local  Public  Works  program. 

(c)  Applications  currently  on  file  will 
be  deemed  revived  by  EDA  when  all  rele- 
vant and  necessary  materials  for  the  re- 
evaluation  of  the  application  are  re- 
ceived In  the  proper  form  and  manner 
from  the  applicant. 

§317.31       INrw   application*. 

(a)  New  applications  shall  be  received 
where  necessary  to  use  a  State's  alloca- 
tion or  an  applicant's  planning  target  or 
an  Indian  tribe  set-aside. 

(b)  Any  new  application  under  this 
part  must  be  properly  prepared  on  ap- 
propriate forms,  as  prescribed  by  the 
Assistant  Secretary,  and  must  contain 
all  the  information  and  certifications 
required  by  this  part. 

(c)  New  applications  shall  only  be 
submitted  to  the  appropriate  EDA  Re- 
gional Office  as  provided  in  13  CFR 
301.31. 

(d)  New  applications  shall  be  recorded 
and  deemed  received  upon  their  arrival 
at  the  appropriate  EDA  Regional  Office. 

§  317.32      Acceptance  of  revived  and  new 
lipplir.il  ions. 

EDA  shall  endeavor,  within  five  work- 
ing days  from  the  date  a  new  or  revived 
application  is  actually  received  by  the 
appropriate  Regional  Office,  to  determine 
if  the  application  has  been  completely 
and  properly  prepared.  An  application 
may  be  rejected  (denied)  unless  It  con- 
tains full  and  accurate  information  as 
required  by  this  part.  The  Regional  Di- 
rector should  notify  the  applicant  if  the 
application  contains  deficiencies  and 
state  what  is  needed  to  properly  com- 
plete the  application.  EDA  reserves  the 
right  during  the  60  day  period  after  re- 
ceipt of  an  application  to  reject  an  ap- 
plication for  substantially  being  Incom- 
plete. Improperly  prepared,  or  otherwise 
failing  to  meet  the  requirements  of  this 
part. 

§  317.33      Project  area*. 

The  project  area  of  eligible  applicants 
shall  conform  to  the  following  require- 
ments: 

(a)  Counties  with  no  primary  cities. 
The  project  area  shall  be  the  county  for 
all  applicants. 

(b)  -Counties  with  one  or  more  pri- 
mary cities. 

(1)  Projects  located  in  the  primary 
city:  the  project  area  shall  be  the  city. 

(2)  Projects  located  outside  primary 
cities:  the  project  area  shall  be  the  bal- 
ance of  the  county  excluding  the  primary 
cities. 

(c)  Pocket  o/  poverty  applicants.  The 
project  area  shall  be  the  community  or 
neighborhood  of  the  primary  city,  as 


described   in    1 317.51(a)  d),    in   which 
the  project  is  located. 

(d)  Indian  tribe  applicants.  The  proj- 
ect area  shall  be  the  reservation  or  tribal 
land  on  which  the  project  will  be  located. 

§317.34      Determination     of     iiurmplov- 
mrnt   dala. 

(a)  In  considering  applications  during 
the  round  II  of  funding,  EDA  shall  uti- 
lize the  following  data : 

(1)  The  average  number  of  unem- 
ployed persons  in  the  applicants  proj- 
ect area  during  the  twelve  most  recent 
consecutive  months  available;  and 

(2)  The  average  unemployment  rate 
of  the  applicant's  project  area  for  the 
twelve  most  recent  consecutive  months 
available. 

(b)  Unemployment  data  for  project 
areas  of  applications  currently  on  file 
and  new  applications  will  be  determined 
as  follows: 

(1)  Primary  city  applicants.  EDA 
shall  utilize  the  appropriate  data  for  the 
city  from  the  Bureau  of  Labor  Statistics 
of  the  Department  of  Labor. 

(2)  Balance  of  county  and  county 
without  primary  city  applicants.  EDA 
shall  utilize  the  appropriate  data  from 
the  Bureau  of  Labor  Statistics  of  the  De- 
partment of  Labor. 

(3)  Pocket  of  poverty  applicants.  The 
applicant  shall  define  the  exact  loca- 
tion of  the  community  or  neighborhood 
in  which  the  project  will  be  located.  Un- 
employment data  will  be  obtained  from 
the  State  Employment  Security  Agency 
for  that  commonity  or  neighborhood. 

(4)  Indian  tribe  applications.  The  As- 
sistant Secretary  may  use  population 
data  as  a  proxy  for  unemployment  data 
EDA  shall  utilize  the  appropriate  data 
from  the  Bureau  of  Indian  Affairs. 

§  317.35      Certification*. 

An  application  shall  be  rejected  unless 
it  includes  all  the  following  materials: 

(a)  It  contains  adequate  certification 
by  the  applicant  and  by  any  "other  par- 
ties" as  defined  in  15  CFR  Subtitle  A, 
Part  8,  that  no  person  shall,  on  the 
grounds  of  race,  color,  sex  (as  required 
by  section  110  of  Pub.  L.  94-369),  or 
national  origin,  be  excluded  from  partic- 
ipation in.  be  denied  the  benefit  of,  or  be 
subjected  to  discrimination  under  the 
proposed  project. 

(1)  The  application  shall  also  contain 
an  assurance  that  the  applicant  is  not 
involved  in  any  civil  rights  litigation;  or, 
if  it  is  involved  in  a  lawsuit  or  Federal 
administrative  action  alleging  discrimi- 
nation, the  applicant  shall  provide  a  brief 
narrative  description  of  the  action  alleg- 
ing discrimination  and  its  outcome. 

(2)  The  application  shall  also  contain 
assurances  of  compliance  with:  Title  VI 
of  the  Civil  Rights  Act  of  1964;  28  CFR 
Part  42.  Subpart  F  to  the  extent  set  forth 
in  EDA's  policies  and  guidelines;  and 
Executive  Order  11246  "Equal  Employ- 
ment Opportunities." 

(b)  It  contains  a  certification  by  the 
applicant  that  construction  on  the  proj- 
ect has  not  yet  been  Initiated  unless  the 
provisions  of  9  317.15(b)(1)  or  1317.43 
(b)(3)  are  met. 
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(c)  It  contains  a  certification,  satis- 
factory tc  the  Assistant  Secretary,  that 
on-site  labor  can  begin  within  ninety 
days  of  project  approval. 

(d)  Where  applicable,  it  contains  a 
certification  that  the  applicant  ha*  re- 
lated the  proposed  project  to  existing  ap- 
proved plans  and  programs  of  a  local 
community  development  or  regional  de- 
velopment nature  so  as  to  avoid  harm- 
ful or  costly  inconsistencies  or  contradic- 
tions. 

(e)  Where  appropriate,  it  contains 
certification  and  evidence  that  the  pro- 
posed project  will  promote  or  advance 
longer  range  plans  and  programs. 

(f)  It  contains  certification,  by  the 
properly  authorized  official  of  the  Fed- 
eral agency  or  State  or  local  government, 
that  no  funds  budgeted  and  available  or 
otherwise  specifically  committed  for  the 
project  applied  for  In  its  application  shall 
be  reduced,  diminished,  or  replaced  by 
funds  requested  under  this  part. 

(1)  With  respect  to  supplemental 
grants  under  5  317.13(b)(1).  this  certi- 
fication is  not  necessary  If  the  applicant 
has  obtained  a  waiver  from  the  Assistant 
Secretary  under  §  317.13(b)  (1)  (1)  (A). 

(g)  It  contains  adequate  assurances 
that  all  laborers  and  mechanics  em- 
ployed on  the  proposed  project  will  be 
paid  wages  at  rates  not  less  than  those 
prevailing  on  similar  construction  In  the 
locality  as  determined  by  the  Secretary 
of  Labor  in  accordance  with  the  Davis- 
Bacon  Act,  as  amended  (40  U.S.C.  276a- 
276a-5). 

(h)  It  contains  a  certification  by  the 
applicant  that  no  contract  for  the  proj- 
ect will  be  awarded  to  a  bidder  who  will 
employ  Illegal  aliens. 

(i)  It  contains  adequate  assurances 
that  the  project  will  be  constructed  from 
raw  materials  mined  or  produced  in  the 
United  States  and  from  United  States 
manufacturers  substantially  made  from 
materials  mined,  produced  or  manu- 
factured in  the  United  States,  unless  the 
Assistant  Secretary  has  made  a  deter- 
mination under  8  317.16(c)(1)  that  this 
requirement  Is  not  applicable  to  the  ap- 
plicant's project. 

(j)  Unless  the  Assistant  Secretary  has 
made  a  determination  of  inapplicability 
under  §  317.19(b)  (2),  it  contains  certi- 
fication satisfactory  to  the  Assistant 
Secretary  that  at  least  ten  percent  of  the 
amount  of  the  grant  will  be  expended 
for  contracts  with  and /or  supplies  from 
minority  business  enterprises. 

(k)  It  contains  certification  satis- 
factory to  the  Assistant  Secretary  that 
the  project  will  be  designed  and  con- 
structed in  accordance  with  the  require- 
ments for  providing  access  to  the 
physically  handicapped  and  elderly  as 
contained  at  42  U.S.C.  4151  et  seq. 

(1)  The  Architectural  and  Trans- 
portation Barriers  Compliance  Board, 
established  by  the  Rehabilitation  Act  of 
1973,  li  authorized  to  insure  that  any 
construction  and  renovation  done  pur- 
suant to  any  grant  made  under  the  Local 
Public  Works  Act  complies  with  the  ac- 
cessibility standards  for  public  buildings 
and  facilities  Issued  under  the  Act  of 
August  12. 1961. 


(1)  Where  an  application  uses  the 
pocket  of  poverty  project  area,  it  con- 
tains certification  satisfactory  to  the 
Assistant  Secretary  that  employment  en- 
gendered by  the  project  will  be  offered 
preferentially  to  the  residents  of  the 
neighborhood  or  community  which  de- 
fines the  project  area. 

(m)  Where  an  application  involves  a 
project  normally  funded  by  another  Fed- 
eral agency,  it  contains  certification  as 
required  in  8  317.13   (a)(2)    and   (b). 

(n)  It  contains  certification  that 
special  consideration,  consistent  with 
existing  applicable  collective  bargaining 
agreements  and  practices,  shall  be  given 
to  the  employment  on  the  project  of 
qualified  disabled  veterans,  as  defined 
in  38  U.S.C.  2011(1),  and  to  qualified 
Vietnam-era  veterans,  as  defined  in  38 
U.S.C.  2011(2)  (A). 

§  317.36      False  or  inaccurate  statements. 

(a)  An  application  shall  be  rejected 
unless  it  is,  in  the  opinion  of  the  Assist- 
ant Secretary,  accurate  and  complete. 

(b)  Applicants  should  be  advised  that 
false  representations  and/or  certifica- 
tions in  connection  with  applications  for 
assistance  under  this  part  may  be  the 
basis  for  criminal  liability  under  title 
18  of  the  United  States  Code. 

§  317.37      Applicant's    priority    rating   of 
projects. 

(a)  An  applicant  who  has  more  than 
one  application  eligible  for  funding  under 
the  second  round  of  the  Local  Public 
Works  program  shall  submit  as  part 
of  each  such  application  its  priority  rat- 
ing for  each  project  for  which  it  has 
applied. 

(b)  State  governments,  county  gov- 
ernments, primary  city  governments, 
and  any  general  purpose  unit  of  local 
government  may  endorse  a  project  of 
another  applicant.  If  such  a  project  is 
funded,  It  will  apply  against  the  planning 
target  of  the  endorsing  applicant  but 
net  the  planning  target  of  the  receiving 
applicant. 

§  317.38      Amendment   of  exiting  appli- 
cations. 

Applications  on  file  from  round  I  may 
be  amended  to  modify  or  change  the 
project  when,  in  the  opinion  of  the  As- 
sistant Secretary,  a  compelling  reason 
for  such  modification  or  change  exists. 

Subpart  D — Allocation  of  Program  Funds 
§  317.40      Allocution     of     funds     to     the 
States. 

(a)  Subject  to  program  administra- 
tive costs,  statutory  minimum  and  max- 
imum allocation  requirements  and  statu- 
tory set-asides.  65  percent  of  the  amounts 
appropriated  for  round  n  of  the  Local 
Public  Works  program  will  be  allocated 
to  each  State  based  on  its  share  of  the 
total  number  of  unemployed  persons  in 
all  the  States ;  the  remaining  35  percent 
of  the  amounts  appropriated  for  round 
II  of  the  Local  Public  Works  program  will 
be  allocated  to  those  States  with  an  aver- 
age unemployment  rate  for  the  preced- 
ing twelve  month  period  in  excess  of  six 


and  one-half  percent  (6V2  percent!  on 
the  basis  of  the  relative  severity  of  unem- 
ployment in  such  8tates. 

(b)  Amounts  allocated  to  the  States  ac- 
cording to  this  formula  constitute  State 
planning  targets. 

§  317.41      Statutory  minimum  und  maxi- 
mum State  allocations. 

(a)  The  minimum  allocation  to  each 
State  of  all  amounts  appropriated  after 
the  date  of  enactment  of  the  Public 
Works  Employment  Act  of  1977  to  carry 
out  this  part  shall  be  determined  as  fol- 
lows: 

(1)  Subject  to  the  provisions  of  para- 
graph (2)  of  this  subsection,  each  State 
will  receive  at  least  three-quarters  of  one 
percent  of  such  amounts  appropriated  to 
carry  out  this  part. 

(2)  Guam,  the  Virgin  Islands,  Amer- 
ican Samoa,  and  the  Trust  Territory  of 
the  Pacific  Islands,  in  the  aggregate,  shall 
receive  not  less  than  one-half  of  one  per- 
cent of  such  amounts  appropriated  to 
carry  out  this  part. 

(i)  Population  and  other  factors,  as 
may  be  determined  by  the  Assistant  Sec- 
retary, will  be  used  to  establish  planning 
targets  for  these  territories. 

(b)  States  whose  unemployment  data 
was  converted  for  the  first  time  under  a 
new  methodology  to  the  benchmark  data 
of  the  current  population  survey  annual 
average  complied  by  the  Bureau  of  Labor 
Statistics  shall  receive  a  percentage  of 
funds  under  round  II  at  least  as  great  as 
the  percentage  of  funds  allocated  to  that 
State  under  round  I  prior  to  January  1. 
1977. 

(c)  The  maximum  allocation  for  any 
State  of  all  amounts  appropriated 
after  the  date  of  enactment  of  the  Public 
Works  Employment  Act  of  1977  to  carry 
out  this  part  shall  be  twelve  and  one- 
half  percent  of  such  appropriation 

§  317.42      Indian  tribe  set  aside. 

(a)  The  maximum  allocation  of  all 
amounts  appropriated  after  the  date  of 
enactment  of  the  Public  Works  Employ- 
ment Act  of  1977  for  projects  sponsored 
by  Indian  tribes  shall  be  two  and  one- 
half  percent  of  such  appropriation. 

(b)  All  projects  applied  for  by  Indian 
tribes  will  be  funded  from  this  allocation, 
with  the  exception  of  those  projects 
which  qualify  for  funding  under  5  317.43. 

(c)  Each  Indian  tribe  will  receive  a 
planning  target  determined  in  the  follow- 
ing manner. 

(1)  Subject  to  the  provisions  of  para- 
graph (c)  (2)  of  this  section,  each  Indian 
tribe's  planning  target  will  be  based  on 
population  data,  as  determined  by  the 
Assistant  Secretary. 

(2)  No  Indian  tribe  will  receive  a 
planning  target  exceeding  twelve  and 
one-half  percent  (12 '3  percent)  of  the 
amount  determined  by  subsection  <a>  of 
this  section  plus  the  amount  of  round 
I  funds  expended  on  Indian  applications. 

(3)  Indian  tribe  planning  targets  will 
reflect  the  total  six  (6)  billion  dollar  Lo- 
cal Public  Works  program  authorization. 
Projects  which  were  selected  for  fund- 
ing during  round  I  of  the  program  will 
be  deducted  from  the  applicant's  plan- 
ning target. 
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(4)  These  planning  targets  will  be 
ranked  nationally  and  projects  will  be 
selected  from  high  ranking  targets  un- 
til the  amount  of  the  set-aside  is  ex- 
pended. 

(5)  Certain  eligible  Indian  tribe  appli- 
cants will  not  receive  planning  targets 
due  to  the  procedure  described  in  para- 
graphs (c)(3)  and  (c)(4)  of  this  section 
which  will  result  in  insufficient  funds. 

(d)  In  the  event  applications  have  not 
been  filed  to  exhaust  the  planning  tar- 
gets  established  under  this  section  by 
September  1,  1877,  such  planning  targets 
may  be  administratively  reapportioned 
by  the  Assistant  Secretary. 


§  317. 13      Procedural  error*  set  aside. 

<a«  An  applicant  who  made  an  appli- 
cation before  December  24,  1976  and 
whose  application  was  not  received,  was 
not  considered,  or  was  rejected  solely 
because  of  an  error  by  an  officer  or  em- 
ployee of  the  United  States  may  petition 
the  Assistant  Secretary  to  reconsider  his 
application,  subject  to  the  provisions  of 
§  317.61'b). 

(b>  In  order  to  be  funded  from  this 
set-aside,  a  project  must  meet  all  of  the 
following  requirements: 

(1>  The  project  would  have  been  se- 
lected for  funding  under  round  I  of  the 
Local  Public  Works  program  but  for  the 
error  described  in  subsection  (a)  of  this 
section : 

(2>  The  project  has  been  identified  by 
EDA  as  eligible  for  funding  from  the 
procedural  error  set-aside:  and 

(3)  The  project  met  all  the  require- 
ments of  the  Local  Public  Works  Act  as 
in  effect  at  the  time  of  the  error. 

<c>  Not  to  exceed  seventy  (70)  million 
dollars  may  be  used  to  fund  projects 
under  the  authority  of  this  section. 

Subpart  E — Planning  Targets 
§31  7.50      (General    considerations. 

In  order  to  insure  an  equitable  geo- 
graphic distribution  of  funds.  EDA  has 
established  planning  targets  for  States. 
sub-State  areas  and  sub-State  appli- 
cants. 

(a)  Sub-State  area  planning  targets 
are  computed  for  project  areas  which 
have  unemployment  rates  equalling  or 
exceeding  the  lower  of  6.5  percent  or  the 
State  average  unemployment  rate. 

i  1  >  Within  each  State,  these  planning 
targets  will  be  ranked  and  projects  will 
be  selected  from  high  ranking  areas 
until  the  amount  of  planning  target  is 
expended. 

<2>  Sub-State  area  planning  targets 
and  sub-State  applicant  planning  tar- 
gets will  reflect  the  total  six  (6)  billion 
dollar  Local  Public  Works  program  au- 
thorization constructively  following  the 
sub-State  65/35  formula,  as  set  forth  in 
8317.52(a),  for  round  I  funds.  Projects 
which  were  selected  for  funding  during 
the  round  I  of  the  program  will  be  de- 
ducted from  the  sub-State  area  plan- 
ning targets  and  sub-State  applicant 
planning  target. 

(3>  Certain  eligible  sub-State  areas 
and  sub-State  applicants  will  not  re- 
ceive planning  targets  due  to  the  pro- 
cedure described  in  paragraphs  (a)  (1) 
and  (2)  of  this  section  which  will  result 
in  insufficient  funds. 


(4)  A  minimum  planning  target  level 
of  75.000  dollars  will  be  set  in  order  to 
carry  out  the  public  works  aspect  of 
this  program.  In  the  case  of  areas  which 
would  receive  a  planning  target  below 
this  minimum,  no  planning  target 
would  be  established. 

(I)  Planning  target  funds  below  the 
75,000  dollar  minimum  will  be  adminis- 
tratively reapportioned  to  the  county 
government. 

(A)  If  no  county  government  exists, 
the  funds  will  be  administratively  reap- 
portioned. 

(ii)  County  government  planning  tar- 
get funds  below  the  75,000  dollar  mini- 
mum will  be  administratively  reappor- 
tioned by  the  Assistant  Secretary. 

(b>  Funds  requested  for  projects  may 
not  exceed  the  appropriate  planning  tar- 
get*. 

(c)  EDA  will  use  sub-State  area  and 
applicant  planning  targets  as  aids  in  the 
distribution  of  funds  under  this  part. 
These  planning  targets  do  not,  however, 
constitute  entitlements.  The  Assistant 
Secretary  reserves  the  right  to  adjust 
these  planning  targets  as  necessary  to 
assure  that  each  eligible  area  and  ap- 
plicant receives  a  planning  target  com- 
mensurate with  its  distress.  If  an  eligi- 
ble area  or  applicant  does  not  receive  a 
planning  target  which  reflects  its  level 
of  distress  due  to  miscalculation,  the  As- 
sistant Secretary  may  re-adjust  other 
sub-State  planning  targets  to  rectify  the 
miscalculation. 

§317.51       Stale   planning   target. 

Each  State's  overall  planning  target 
was  established  pursuant  to  the  alloca- 
tion formulae  described  in  §§  317.40  and 
317.41.  as  appropriate.  From  each  State's 
planning  target,  the  following  State- 
wide planning  targets  will  be  deducted. 

(a)  Pocket  of  poverty  planning  target. 
An  amount,  determined  by  multiplying 
the  number  of  primary  cities  as  described 
in  paragraph  <1>  of  this  subsection  by 
one  ( 1 )  million  dollars,  will  be  deducted 
to  fund  applications  from  pooket  of 
poverty  areas.  However,  not  more  than 
twenty  million  dollars  shall  be  available 
in  any  one  State  to  fund  these  projects. 

(1)  Projects  to  be  funded  from  this 
deduction  must  be  located  In  a  city  which 
did  not  receive  a  planning  target,  except 
that  a  primary  city  which  did  not  receive 
a  planning  target  because  Its  round  I 
approvals  exceeded  its  projected  plan- 
ning target  Is  not  eligible  to  submit 
pocket  of  poverty  applications. 

(2)  Each  pocket  of  poverty  area  must 
have  a  population  of  4.000  or  more  per- 
sons and  an  unemployment  rate  of  at 
least  8.5  percent  for  the  most  recent 
twelve  months.  A  pocket  of  poverty  must 
be  a  contiguous  area  and  separate  and 
distinct  from  other  pocket  of  poverty 
areas.  A  pocket  of  poverty  area  may  not 
be  subdivided. 

(1)  In  any  State  receiving  a  planning 
target  under  paragraph  (a)  of  this  sec- 
tion, the  Assistant  Secretary  may  waive 
the  8.5  percent  unemployment  rate  re- 
quirement if  he  determines  that  an  in- 
sufficient number  of  applications  meet- 
ing this  criterion  have  been  submitted. 

<3)   Applicants  with  planning  targets 


may  fund  projects  in  pocket  of  poverty 
areas  from  their  planning  targets. 

<b>  State  government  planning  tar- 
get. Except  as  the  Assistant  Secretary 
determines  for  the  Commonwealth  of 
Puerto  Rico,  State  governments  will  be 
given  a  planning  target  which  will  be 
eight  (8)  percent  of  the  total  State  allo- 
cation. The  amount  of  this  planning  tar- 
get Is  based  on  the  approximate  propor- 
tion of  the  dollar  value  of  State  govern- 
ment applications  on  file  to  the  dollar 
value  of  the  total  number  of  applica- 
tions from  all  States  on  file  from  round 
I. 

(c)  In  the  event  applications  have  not 
been  filed  to  exhaust  the  planning  tar- 
gets established  under  this  section  by 
September  1, 1977,  such  planning  targets 
may  be  administratively  reapportioned 
within  the  State  by  the  Assistant 
Secretary. 


§317.32       Sub-Slat, 
target*. 


ph 


The  amount  of  each  State's  allocation 
available  for  sub -State  area  planning 
targets  will  consist  of  the  State's  statu- 
tory allocation  less  the  amount  of  the 
planning  targets  described  In  i  317.51. 

(a)  EDA  has  established  planning  tar- 
gets for  eligible  sub-State  areas,  subject 
to  the  provisions  of  §  317.50(a) ,  based  on 
the  sub-State  65/35  formula,  which  Is 
the  relative  need  of  an  area  as  deter- 
mined by  Its  number  of  unemployed  per- 
sons compared  to  the  number  of  unem- 
ployed persons  in  all  eligible  areas  of 
the  State  and  its  unemployment  rate 
compared  to  the  lower  of  6.5  percent  or 
the  State  unemployment  rate.  Planning 
targets  have  been  established  In  this 
manner  for  the  following  types  of  areas: 

(i)  Primary  city; 

(ii)  Balance  of  county; 

(iii)  County  with  no  primary  cities. 

(b)  The  sub-State  areas  described  in 
subsection  (a)  of  this  section  will  be 
ranked  according  to  their  respective 
planning  targets  which  will  reflect  the. 
relative  distress  in  each  of  the  areas. 


§  317.53      Sub-Stale    applicant    planning 
targets. 

EDA  has  divided  the  sub-State  area 
planning  targets  into  sub-State  applicant 
planning  targets.  Subject  to  the  provi- 
sions of  8  317.50.  EDA  has  established 

these  applicant  planning  targets  for  the 
following  types  of  applicants. 

(a)  County  government.  This  planning 
target  will  be  determined  for  each  State 
based  on  the  relative  activity  of  county 
governments  as  determined  by  the  dol- 
lar value  of  county  government  applica- 
tions filed  with  EDA  during  round  I  com- 
pared to  the  total  dollar  value  of 
applications  filed  by  all  applicants,  with 
the  exception  of  Indian  tribes,  in  that 
State  during  round  I.  Subject  to  the  pro- 
visions regarding  school  district  partici- 
pation as  set  forth  in  §  317.55,  this 
planning  target  shall  be  available  for 
funding  projects  of  the  county  govern- 
ment. 

(b)  Primary  city  government.  Subject 
to  the  provisions  of  §  317.55  regarding 
school  district  participation  and  subject 
to  any  incorporated  areas  in  the  city 
which  will  share  in  the  planning  target. 
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this  planning  target  shall  be  available  for 
funding  projects  of  the  city  government. 

(c)  Non-primary  cities  /townships  lo- 
cated in  balance  of  county  and  county 
without  primary  city  areas.  The  funds 
allocated  to  balance  of  county  and  county 
without  primary  city  areas  have  been 
further  distributed  to  non-primary  cities 
and  townships  within  these  areas  as  ap- 
plicant planning  targets. 

(1)  These  applicant  planning  targets 
are  based  on  the  unemployment  data  of 
the  non-primary  city  or  township  cal- 
culated by  EDA  according  to  the  census 
share  method  and  according  to  the  sub- 
State  65/35  formula.  Where  unemploy- 
ment data  Is  unavailable,  the  planning 
target  funds  will  be  administratively 
reapportioned. 

(2)  Normally,  EDA  has  established 
these  planning  targets  for  non-primary 
city/township  applicants  which  sub- 
mitted applications  in  round  I  and  which 
meet  the  requirements  of  J  317.50(a)  (4) . 
When  an  area's  planning  target  funds 
exceed  applications  on  file  by  25  percent 
or  200,000  dollars,  whichever  is  greater, 
the  surplus  funds  will  be  reallocated  as 
set  forth  In  9  317.54. 

(3)  Subject  to  the  provisions  of 
§  317.55  regarding  school  district  partic- 
ipation, these  applicant  planning  targets 
shall  be  available  for  projects  of  the 
non-primary  city  or  township. 

(d)  In  the  event  applications  have  not 
been  filed  to  exhaust  the  planning  tar- 
gets established  under  this  section  by 
September  1,  1977,  such  planning  target 
funds  may  be  administratively  reappor- 
tioned by  the  Assistant  Secretary. 


§  317.54      Reallocation  of  f  unde. 

Surplus  funds  described  at  §  317.53(c) 
(2)  will  be  reallocated  as  follows: 

(a)  If  the  amount  of  the  surplus  Is 
sufficient,  all  pending  applications  in  the 
balance  of  county  or  county  without  pri- 
mary city  area  will  be  funded. 


( 1 )  After  all  pending  applications  have 
been  funded,  any  further  surplus  will  be 
reallocated  to  the  county  government. 

(b)  If  the  amount  of  the  surplus  is 
not  sufficient  to  approve  all  pending  ap- 
plications, non-primary  city/township 
applicants  with  applications  will  be 
ranked  in  order  in  accordance  with  the 
65/35  formula  as  set  forth  in  §  317.52(a) 
and  funded  until  the  surplus  is  expended. 

(1)  Any  surplus  remaining  after  the 
last  project  is  approved  will  be  allocated 
to  the  next  ranking  applicant  with  a 
project. 

(2)  In  the  event  two  or  more  projects 
rank  equally,  the  surplus  will  be  divided 
equally  among  them. 

(c)  If  there  are  no  pending  applica- 
tions in  the  balance  of  county  or  county 
without  primary  city  area,  the  surplus 
will  be  administratively  reallocated  to 
the  county  government. 


§  317.55      School  district  participation  in 
planning  targets. 

(a)  Subject  to  the  provisions  of  this 
section,  school  districts  may  share  in  the 
planning  targets  of: 

(1)  Primary  cities  or  non -primary  cit- 
ies/townships; and 

(2)  County  governments. 

(b)  In  order  to  participate  in  these 
planning  targets,  the  school  district  must 
have  authority  under  local  law  to  file 
an  application. 

( c )  For  a  school  district  to  share  in  the 
planning  target  of  a  primary  city  or  non- 
primary  city/township,  the  school  dis- 
trict project  must  principally  serve  the 
residents  of  the  primary  city  or  non- 
primary  city/township,  e.g.,  at  least  50 
percent  of  the  students  served  by  a  school 
project  must  be  residents  of  that  primary 
city  or  non-primary  city/township. 

(1)  A  school  district  project  may  be 
eligible  to  share  In  the  planning  target 


of  more  than  one  non-primary  city/ 
township  if  it  principally  serves  those 
applicants. 

(d)  For  a  school  district  to  share  In 
the  planning  target  of  a  county  govern- 
ment, the  school  district  must: 

(1)  Serve  the  entire  county;  or 

(2)  In  the  event  the  school  district  is 
located  in  a  county  with  primarily  un- 
incorporated land  area,  the  school  dis- 
trict must,  In  order  to  share  in  the  plan- 
ning target  of  that  county,  meet  the 
following  requirements: 

(I)  The  school  district  demonstrates 
that  more  than  50  percent  of  the  area 
of  the  county  is  unincorporated ; 

(II)  The  school  district  serves  at  least 
40  percent  of  the  population  of  the 
unincorporated  area;  and 

(hi)  The  school  district's  project  prin- 
cipally serves  the  residents  of  the  un- 
incorporated area,  e.g.,  at  least  50  per- 
cent of  the  students  served  by  a  school 
project  must  be  residents  of  the  unin- 
corporated area. 

(e)  School  districts  will  share  in  the 
planning  targets  listed  in  paragraph  (a) 
of  this  section  by  jointly  prioritizing 
their  projects  with  the  projects  of  those 
applicants  whose  planning  targets  they 
are  sharing  and  by  submitting  a  unified 
list  of  priority  projects  as  required  by 
§  317.37. 

(f )  Should  the  school  district  and  the 
applicant  whose  planning  target  it 
shares  fail  to  come  to  agreement  with 
respect  to  prioritizing  their  projects, 
EDA  will  select  projects  according  to 
factors  which  include,  but  are  rio# 
limited  to: 

(i)  Job  creating  potential; 

(ii)  Time  necessary  to  complete  the 
project; 

(iii)  Energy  conservation; 

(iv)  Long  term  economic  benefits; 
and 

(v)  Critical  local  needs. 
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Subpart  F — Project  Selection  Procedure 

§  317.60      Conserving  energy. 

(a)  In  making  grants  for  projects 
for  construction,  renovation,  repair  or 
other  improvement  of  buildings,  EDA 
shall  also  give  consideration  as  between 
such  building  projects  to  those  projects 
which  will  result  in  conserving  energy. 
Such  projects  Include,  but  are  not  limited 
to,  projects  to  redesign  existing  public 
facilities  for  energy  conservation  pur- 
poses and  projects  using  alternative 
energy  systems. 

(b)  In  giving  such  consideration  EDA 
will  permit  increased  funding  for  proj- 
ects which  meet  the  provisions  of  this 
section  subject  to  the  requirements  of 
5  317.50(b). 


§  317.61     Projects  selected  from  national 
■et-asidee. 

(a)  Indian  set-aside.  Subject  to  the 
provisions  of  6  317.42(c),  each  Indian 
reservation  or  tribal  hind  has  a  planning 
target. 

(1)  In  approving  projects  under  this 
set-aside.  EDA  will  take  into  considera- 
tion the  number  and  dollar  amount  of 
projects  approved  under  round  I. 

(b)  Procedural  error  set-aside.  <1»  In 
order  to  be  funded  from  this  set-aside, 
a  project  must  meet  all  the  following 
conditions. 

(i)  The  project  must  be  eligible  under 
§  317.43. 

(ii>  The  project  is  located  in  an  area 
which  does  not  have  a  planning  tar- 
get. 

<iii)  The  project  met  the  requirements 
of  the  Local  Public  Works  Capital 
Development  and  Investment  Act  of 
1976.    as   enacted    on    July    22.    1976. 

(2)  Error  projects  located  in  eligible 
areas  which  receive  planning  targets  will 
be  funded  from  State  and  sub-State 
planning  targets,  but  only  if  chosen  by 
their  applicants  as   priority  projects. 

<i>  In  the  event  the  applicant's  plan- 
ning target  is  insufficient  to  fund  the 
error  project  completely,  the  applicant 
may  request  the  Assistant  Secretary  to 


fund  the  remainder  from  the  error  set- 
aside. 

<ii>  Projects  funded  in  this  manner 
will  be  counted  against  the  appropriate 
area  and  applicant  planning  targets 
or  set-asides  as  calculated  on  the  basis 
of  the  total  Local  Public  Works  Act 
authorization. 

(3)  In  exercising  its  privilege  of 
prioritizing  projects,  an  applicant  shall 
be  under  no  obligation  to  request  priority 
for  any  project  which  may  have  been 
previously  denied  in  error,  but  such 
choice  of  another  or  other  projects  shall 
be  deemed  a  waiver  of  any  claim  of 
entitlement  or  priority  for  funding  of 
any  such  project  which  may  have  been 
previously  denied  as  a  result  of  error. 

'4)  Projects  eligible  for  funding  under 
this  subsection  must  have  met  all  the  re- 
quirements of  the  Local  Public  Works 
Act  as  in  effect  at  the  time  of  the  error. 

(5)  Projects  eligible  for  funding  under 
this  sub-section  will  not  be  funded  in  an 
amount  greater  than  that  specified  in  the 
original  application. 

S  317.62      Projects    srlcctcd    from    Stale 
Hide  planning  directs. 

(a)  Pocket  of  poverty  planning  target. 
Each  primary  city  eligible  for  funding 
under  §  317.51  < at  will  submit  to  EDA  a 
description  of  its  pocket  of  poverty  area, 
setting  forth  the  numbers  and  rates  of 
unemployment  and  total  population  for 
that  area.  Such  figures  must  be  certified 
by  the  State  Employment  Security 
Agency.  EDA  v.  ill  then  assign  a  planning 
target  to  each  pocket  of  poverty  based 
on  Its  relative  needs  as  measured  by  its 
number  and  rate  of  unemployment. 

(b)  State  government  planning  target. 
The  Governor  shall  submit  a  priority 
ranking  of  State  government  projects  up 
to  the  amount  of  the  State  government 
planning  target,  provided  such  projects 
are  located  in  or  primarily  serve  areas 
with  unemployment  rates  equaling  or 
exceeding  the  State's  average  unemploy- 
ment rate  or  6.5  percent,  whichever  is 
lower. 

( 1  •  EDA  will  select  projects  in  accord- 
ance with  the  Governor's  priorities  up  to 


an  amount  as  close  as  is  administratively 
feasible  to  the  amount  of  the  State  gov- 
ernment planning  target. 

§  317.63      Projects    selected    from    sub- 
State  applicant  planning  targets. 

Subject  to  the  provisions  of  §§317.50. 
317.53  and  317.55,  EDA  will  select  proj- 
ects in  accordance  with  the  sub-State 
applicant's  unified  priority  list  of  proj- 
ects up  to  the  amount  of  the  applicant's 
planning  target. 

(1)  If  an  applicant  has  already  ex- 
ceeded its  planning  target  in  round  I, 
it  will  receive  no  further  projects.  Sim- 
ilarly, once  an  applicant  has  reached  its 
planning  target  with  a  round  n  project, 
no  further  projects  will  be  selected. 

§  317.64     Undue  concentration. 

The  Assistant  Secretary  reserver'the 
right  to  vary  the  selection  procedure  as 
necessary  to  avoid  undue  concentration 
of  funds  and  as  necessary  to  comply  with 
the  objectives  of  the  Act. 

S  317.6.1      Similur   application*. 

Any  application  for  a  project  which 
serves  similar  needs,  in  the  same  gen- 
eral area,  as  an  existing  project  or  ap- 
plication under  the  Local  Public  Works 
program  or  any  other  program  admin- 
istered by  the  Economic  Development 
Administration  may  be  denied  by  the 
Assistant  Secretary  for  that  reason 

Subpart  G — General  Requirements 

£.'117.70      Knvironincntul   consideration*. 

(a>  The  National  Environmental  Pol- 
icy Act.  i  1 1  The  Local  Public  Works  Act 
requires  applications  to  be  processed 
within  60  days  of  their  acceptance.  EDA 
will  not  be  able  to  prepare  environmen- 
tal impact  statements  for  those  projects 
which  may  significantly  affect  the  qual- 
ity of  the  human  environment.  However, 
to  the  fullest  extent  possible  within  this 
time  period.  EDA  will  analyze  a  project  s 
potential  environmental  impacts  and 
give  appropriate  consideration  to  envi- 
ronmental Impacts  in  making  its  final 
decisions. 
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•  2>  In  order  that  EDA  may  conduct 
1 1*  environmental  analysis  of  proposed 
projects,  applicant*  ahall  Include  the 
following  materials  with  their  applica- 
tion 

<i»  A  description  of  those  elements  of 
the  proposed  project  which  will  have  an 
unpad  on  the  environment,  the  nature 
of  the  environment  which  will  be  af- 
iected.  and  data  on  the  expected  en- 
vironmental impact; 

(ii»  Alternatives  to  the  proposed 
project: 

(hi)  Any  environmental  analysis  pre- 
viously conducted  by  local.  State,  Fed- 
eral agencies;  and 

<iv>  Evidence  of  public  reaction  to  the 
project,  such  as  transcripts  of  local  pub- 
lic hearings  held  on  the  proposal. 

If  the  materials  required  by  para- 
graphs <ai<2>  <iii»  and  <iv)  of  this  sec- 
tion are  not  available,  the  applicant 
must  so  certify  in  the  application. 

•  3 '  EDA  will  independently  review 
and  analyze  environmental  information 
submitted  by  applicants. 

in  Where  appropriate.  EDA,  within 
the  60  day  limit,  may  seek  the  views  of 
other  government  agencies  which  have 
jurisdiction  by  law  or  special  expertise 
with  respect  to  any  environmental  im- 
pact involved 

<  u »  If  a  project  appears  to  be  highly 
controversial  lor  environmental  reasons 
and  there  is  a  need  to  further  under- 
stand the  basis  of  the  controversy.  EDA 
may.  within  the  60  day  limit,  request  the 
views  of  concerned  residents  through  a 
newspaper  notification  or  a  public  infor- 
mation meeting  held  near  the  project 
site. 

<4»  EDA  shall  deny  an  application  if. 
after  consideration  of  the  benefits  of  a 
project  against  any  environmental  costs, 
it  concludes  that  the  environmental 
costs  exceed  the  benefits.  EDA  may  deny 
any  application  solely  on  the  basis  that 
its  environmental  impact  analysis  dis- 
closes that  unacceptable  adverse  impacts 
will  or  are  likely  to  result.  EDA,  where 
necessary,  may  condition  approval  of  a 
project  upon  the  adoption  of  specified 
measures  designed  to  mitigate  any  ad- 
verse environmental  impacts. 

<b»  The  National  Historic  Preserva- 
tion Act.  d)  Applicants  shall  include 
with  their  applications  either  a  state- 
ment of  their  State  Historic  Preserva- 
tion Officer's  views  of  the  proposed  proj- 
ect or  shall  certify  that  their  State 
Historic  Preservation  Officer  was  pro- 
vided with  a  detailed  project  description 
and  request  for  comments  prior  to  the 
application's  submission  to  EDA.  Such 
description  shall  include: 

(i>  A  narrative  of  thr  elements  of  the 
project  and  its  location: 

(ii)  A  map  of  the  project  site  and  sur- 
rounding area  indicating  the  specific  lo- 
cation of  the  project  site  in  relation  to 
adjacent  streets  and  other  identifiable 
objects: 

<ih>  Line  drawings  or  sketches  of  the 
project;  and. 

<iv)  If  the  building  demolition  or 
renovation  is  involved,  photographs  of 
the  affected  properties. 

<  2 1  If  necessary,  EDA  will  attempt  to 
complete  the  coordination  of  proposed 


projects  with  the  Advisory  Council  on 
Historic  Preservation.  BOA  will  use  the 
results  of  this  coordination  process,  even 
though  completion  of  this  process  may 
not  be  possible,  as  a  factor  in  making  a 
final  decision  on  the  project. 

§  317.71       C.niupliiitirr  nilli  oilier  Federal 
rrqiiiri'ineiil*. 

Each  applicant  shall,  as  a  condition  to 
its  receipt  of  a  grant  under  this  part, 
comply  with  the  following  relevant  Fed- 
eral requirements. 

(a)  All  labor  standards  including 
those  relating  to  the  payment  of  wages, 
working  conditions,  anti-kickback  pro- 
hibitions and  equal  employment  as  pro- 
vided 13  CFR  300.6 

<b)  Those  requirements  concerning 
relocation  and  related  payments  to  all 
persons  displaced  as  a  result  of  the  de- 
velopment of  a  public  works  project  with 
funds  received  under  this  part,  as  pro- 
vided for  in  the  Uniform  Relocation  As- 
sistance and  Real  Property  Acquisition 
Policies  Act  of  1970.  42  U.S.C.  4601  et  seq.. 
and  13  CFR  Part  310. 

«c)  If  a  project  involves  the  construc- 
tion of  a  detention  facility,  the  applicant 
must  certify  that  the  project  complies 
with  those  sections  of  Part  E  .of  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968.  as  amended,  found  at  42 
U.S.C.  3750<b)  <1>  and  <4>-<9>. 

fd>  The  provisions  of  OMB  Circular 
A-95.  with  the  following  modification. 

( 1  >  Applicants  must  submit  their  full 
applications  or  notifications  of  intent  to 
apply  to  the  appropriate  clearinghouse 
as  early  as  possible. 

(2)  Upon  submission  of  an  application 
to  EDA,  the  applicant  must  certify  that 
it  has  submitted  the  full  application  to 
the  appropriate  clearinghouse. 

<  3  >  EDA  may  begin  processing  the  ap- 
plication upon  its  receipt  but  will  make 
no  final  approval  of  an  application  until 
30  days  after  its  receipt  unless  clearing- 
house response  is  received  before  30  days 
have  elapsed. 

(4)  Applications  received  by  EDA  need 
not  have  State  application  identifier 
numbers. 

(5)  Clearinghouse  comments  will  be 
submitted  directly  to  EDA;  EDA  will  con- 
sider such  comments  until  it  has  finished 
processing  the  application. 

(e)  All  environmental  requirements,  to 
the  maximum  extent  possible,  as  de- 
termined by  the  Assistant  Secretary,  in- 
cluding, but  not  limited  to: 

(1)  The  National  Environmental 
Policy  Act  of  1969;  as  amended  (42  U.S.C. 
4321  et  seq.t  and  EDA's  requirements 
found  in  §  317.70: 

(2*>  The  Clean  Air  Act.  as  amended  (42 
U.S.C    1857-1858a»; 

(3)  The  Federal  Water  Pollution  Con- 
trol Act.  as  amended  <33  U.S.C.  1251- 
1376) ; 

(4)  The  National  Historic  Preserva- 
tion Act  of  1966  ( 16  U.S.C.  470  et  seq.) 
and  EDA's  requirements  found  in  8  317.- 
70; 

(5»  The  Wild  and  Scenic  Rivers  Act 
(16  U.S.C.  1271-1287); 

(6)  The  Endangered  Species  Act  of 
1973  neU.SC.  1531  et  seq); 


(7>  The  Historical  and  Archeologlcal 
Date  Preservation  Act.  as  amended  (16 
U.i.C.46»etseq.);and 

(1)  The  Safe  Drinking  Water  Act  (42 
U.S.C.  300NJ9). 

(f)  13  CFR  309.9.  entitled  'Records 
and  audit." 

(g)  13  CFR  309.27.  entitled  "Land  use 
near  Federal  airfields.' 

<h>  13  CFR  309.26.  entitled  'Project 
modification.'' 

(i)  13  CFR  Part  314.  entitled  "Prop- 
erty management  standards"  except  13 
CFR  314.6(a>.  13  CFR  314:6<b>.  and  13 
CFR  314.50. 

<J)  The  National  Flood  Insurance  Pro- 
gram and  EDA's  requirements  regard- 
ing flood  hazards  found  at  13  CFR  309.15. 

(k)  Other  laws  affecting  this  program. 

S  317.72     Transfer   of    grunt    awards    to 
tIroiiKlil-rrliilf'd    project*. 

<ai  Subject  to  the  Assistant  Secre- 
tary's approval,  applicants  who  have 
been  awarded  a  grant,  or  who  have  so 
prioritized  a  project  as  to  be  tantamount 
to  a  grant  award  by  EDA,  may  request 
EDA  to  transfer  the  funds  from  the  proj- 
ect listed  on  their  application  to  one  or 
more  other  projects  intended  to  alleviate 
drought  or  other  emergency  or  disaster 
related  conditions  or  damage. 

<b>  The  Assistant  Secretary  may  ap- 
prove such  a  transfer  after  making  the 
following  determinations: 

( 1  >  The  Federal  cost  in  the  aggregate 
of  such  project  or  projects  will  not  be 
increased  beyond  the  cost  of  the  original 
award; 

(2)  Construction  on  the  project  or 
projects  proposed  for  substitution  can 
begin  within  ninety  days;  and 

(3)  The  project  or  projects  proposed 
for  substitution  will  in  fact  aid  in  alle- 
viating drought  or  other  emergency  or 
disaster  related  conditions  or  damage. 

(c)  Section  106(a)  of  the  Local  Public 
Works  Act  and  I  317.15(a)  will  not  ap- 
ply to  projects  substituted  under  the 
authority  of  this  section. 

§  317.73      Lease  of  project  facilities. 

Normally,  public  works  projects  con- 
structed with  funds  under  this  part  must 
retain  their  public  character.  The  project 
facility  may  be  leased  under  the  follow- 
ing conditions. 

(a)  The  project  facility  may  be  leased 
by  the  grantee  to  a  non-profit  operator 
providing  the  applicant  maintains  a  con- 
tinuing significant  economic  interest  in 
the  project  and  is  not  acting  simply  in 
a  passive  role  for  a  prospective  lessee, 
and  such  facility  is  used  for  the  purpose 
of  the  grant. 

(b)  The  project  facility  may  be  leased 
by  the  grantee  to  a  profit  making  oper- 
ator provided  all  of  the  following  condi- 
tions are  met: 

(1)  The  lease  is  incidental  to  the  proj- 
ect and  not  its  principal  purpose; 

(2)  The  lease  does  not  change  the  pub- 
lic nature  or  character  or  the  purpose  of 
the  project  as  a  whole;  and 

(3)  The  applicant  maintains  a  con- 
tinuing significant  economic  interest  in 
the  project  and  is  not  acting  simply  in 
a  passive  role  as  applicant  for  a  prospec- 
tive lessee. 
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§  317.74     Filial  determination. 

(a)  All  application*  for  assistance 
under  this  part  shall  be  processed  by 
the  appropriate  EDA  Regional  Office. 

(b)  The  Regional  Director  shall  notify 
the  applicant,  In  writing,  when  its  ap- 
plication has  been  rejected  and  state  the 
reasons  therefor. 

(c)  The  Regional  Director  shall  for- 
ward to  the  Assistant  Secretary  in  Wash- 
ington, D.C.,  all  applications  which  he 
deems  are  properly  completed  and  eli- 
gible for  assistance  under  this  part. 

(d)  The  Assistant  Secretary  shall  re- 
view all  applications  received  from  the 
Regional  Directors  and  make  the  final 
determination. 

(e)  If  no  determination  has  been  made 
by  the  end  of  the  sixtieth  day  after  the 
application  was  received,  the  applica- 
tion will  be  deemed  to  be  approved. 

§  317.75      Suspension     and    termination. 

(a)  Suspension  or  termination  for 
cause.  EDA  may  initiate  a  suspension  or 
termination  of  a  project  approved  under 
this  part  for  failure  by  the  grantee  to 
adhere  to  the  requirements  of  the  grant. 


EDA  shall  promptly  notify  the  grantee 
in  writing  of  the  suspension  or  termina- 
tion, specifying  the  reasons  for  the  ac- 
tion and  its  effective  date.  Payments 
made  to  the  grantee  or  recoveries  by  EDA 
under  grants  suspended  or  terminated 
for  cause  shall  be  in  accord  with  the 
legal  rights  and  liabilities  of  the  parties, 
'b)  Suspension  or  termination  for  con- 
venience. EDA  or  the  grantee  may  ini- 
tiate a  suspension  or  termination  of  a 
project  approved  under  this  part  when 
both  parties  agree  that  the  continua- 
tion of  the  project  would  not  produce 
beneficial  results  commensurate  with  the 
further  expenditure  of  funds.  The  two 
parties  shall  agree  upon  the  conditions 
of  the  action,  including  the  effective  date, 
and  in  the  case  of  partial  suspension 
or  termination,  the  portion  to  be  sus- 
pended or  terminated.  The  grantee  shall 
not  incur  new  obligations  for  the  sus- 
pended or  terminated  portion,  after  the 
effective  date,  and  shall  cancel  as  many 
outstanding  obligations  as  possible.  EDA 
shall  allow  full  credit  to  the  grantee  for 
the  Federal  share  of  the  non-cancellable 
obligations  which  were  properly  incurred 


by  the  grantee  prior  to  suspension  or 
termination. 


Subpart  H- 


Ellgibility  of  Non- Profit 
Entities 


§  317.80  Grants  for  non-profit  rntitii ■«. 
After  September  30,  1977,  grants  may 
be  made  from  appropriations  under  the 
Local  Public  Works  Act  to  8tates  or 
local  governments  for  projects  for  the 
construction,  renovation,  repair,  or  other 
improvements  of  health  care  or  reha- 
bilitation facilities  owned  and  operated 
by  private  non-profit  entities. 

(a)  In  the  event  that  EDA  has  obli- 
gated all  funds  appropriated  under  this 
Act  prior  to  or  on  September  30,  1977, 
this  section  will  not  take  effect. 

(Section  701,  Pub.  L  89-136.  79  Stat.  570  i42 
U.SC.  3211);  Pub.  L.  94-369.  90  Stat.  999 
(42  U.S.C.  6701);  Pub.  L.  95-28.  91  Stat.  116; 
Department  of  Commerce  Organization  Or- 
der 10-4  (September  30,  1975),  as  amended 
(40  FR  56702  as  amended  at  40  FR  58878 
and  41  FR  35548).) 
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FMC  74-4  which  promulgates  the  principles  and  standards 
for  determining  the  cost  of  Federal  grants  and  contracts 
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GENERAL  SERVICES  ADMINISTRATION 
OFFICE  OF  FEDERAL  MANAGEMENT  POLICY 

FEDERAL  MANAGEMENT  CIRCULAR 

FMC  74-4 :   Cost  principles  applicable  to  grants 
and  contracts  with  State  and  local 
governments 


July  18,  1974 
TO:   HEADS  OF  EXECUTIVE  DEPARTMENTS  AND  ESTABLISHMENTS 


1.  Purpose,   This  circular  establishes  principles  and 
standards  for  determining  costs  applicable  to  grants  and 
contracts  with  State  and  local  governments. 

2.  Supersession.   The  President  by  Executive  Order  11717 
transferred  the  functions  covered  by  this  circular  from  the 
Office  of  Management  and  Budget  to  the  General  Services 
Administration.   This  circular  is  therefore  issued  as  a 
replacement  for  previous  Office  of  Management  and  Budget 
Circular  No.  A-87.   No  substantive  changes  have  been  made. 

3.  Policy  intent.   This  circular  provides  principles  for 
determining  the  allowable  costs  of  programs  administered  by 
State  and  local  governments  under  grants  from  and  contracts 
with  the  Federal  Government.   They  are  designed  to  provide 
the  basis  for  a  uniform  approach  to  the  problem  of  deter- 
mining costs  and  to  promote  efficiency  and  better  relation- 
ships between  grantees  and  the  Federal  Government.  The 
principles  are  for  determining  costs  only  and  are  not 
intended  to  identify  the  circumstances  nor  to  dictate  the 
extent  of  Federal  and  State  or  local  participation  in  the 
financing  of  a  particular  project.   They  are  designed  to  pro- 
vide that  federally  assisted  programs  bear  their  fair  share 
of  costs  recognized  under  these  principles  except 

where  restricted  or  prohibited  by  law.   No  provision 
for  profit  or  other  increment  above  cost  is  intended. 
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4.  Applicability  and  scope. 

a.  The  provisions  of  this  circular  apply  to  all  Federal 
agencies  responsible  for  administering  programs  that  involve 
grants  and  contracts  with  State  and  local  governments. 

b.  Its  provisions  do  not  apply  to  grants  and  contracts 
with: 

(1)  Publicly  financed  educational  institutions 
subject  to  Federal  Management  Circular  73-8;  and 

(2)  Publicly  owned  hospitals  and  other  providers  of 
medical  care  subject  to  requirements  promulgated  by  the  spon- 
soring Federal  agencies. 

Any  other  exceptions  will  be  approved  by  the  General  Services 
Administration  in  particular  cases  where  adequate  justifica- 
tion is  presented. 

5.  Attachments.   The  principles  and  related  policy  guides  are 
set  forth  in  the  attachments,  which  are: 

Attachment  A  -  Principles  for  determining  costs  applicable 
to  grants  and  contracts  with  State  and 
local  governments 

Attachment  B  -  Standards  for  selected  items  of  cost 

6.  Inquiries.   Further  information  concerning  this  circular 
may  be  obtained  by  contacting: 

General  Services  Administration  (AMF) 
Washington,  DC   20405 

Telephone:   IDS  183-7747 

FTS  202-343-7747 


DWIGHT  A.  ^K 

Acting  Administrator  of  General  Services 

(Note:      This    circular  will   be    codified    in    the   Code   of   Federal 
Regulations    as  34  CFR  255.) 
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PRINCIPLES  FOR  DETERMINING 

COSTS  APPLICABLE  TO  GRANTS  AND  CONTRACTS 

WITH  STATE  AND  LOCAL  GOVERNMENTS 


A.   Purpose  and  scope. 

1.  Objectives.  This  attachment  sets  forth  principles  for  determining 
the  allowable  costs  of  programs  administered  by  State  and  local  governments 
under  grants  from  and  contracts  with  the  Federal  Government.  The  principles 
are  for  the  purpose  of  cost  determination  and  are  not  intended  to  identify 
the  circumstances  or  dictate  the  extent  of  Federal  and  State  or  local  parti- 
cipation in  the  financing  of  a  particular  grant.  They  are  designed  to 
provide  that  federally  assisted  programs  bear  their  fair  share  of  costs 
recognized  under  these  principles,  except  where  restricted  or  prohibited 

by  law.  No  provision  for  profit  or  other  increment  above  cost  is  intended. 

2.  Policy  guides.  The  application  of  these  principles  is  based  on 
the  fundamental  premises  that: 

a.  State  and  local  governments  are  responsible  for  the  efficient 
and  effective  administration  of  grant  and  contract  programs  through  the 
application  of  sound  management  practices. 

b.  The  grantee  or  contractor  assumes  the  responsibility  for  seeing 
that  federally  assisted  program  funds  have  been  expended  and  accounted  for 
consistent  with  underlying  agreements  and  program  objectives. 

c.  Each  grantee  or  contractor  organization,  in  recognition  of  its 
own  unique  combination  of  staff  facilities  and  experience,  will  have  the 
primary  responsibility  for  employing  whatever  form  of  organization  and 
management  techniques  may  be  necessary  to  assure  proper  and  efficient 
administration . 

3.  Application.  These  principles  will  be  applied  by  all  Federal 
agencies  in  determining  costs  incurred  by  State  and  local  governments 
under  Federal  grants  and  cost  reimbursement  type  contracts  (including 
subgrants  and  subcontracts)  except  those  with  (a)  publicly  financed  educa- 
tional institutions  subject  to  Federal  Management  Circular  73-8,  and 

(b)  publicly  owned  hospitals  and  other  providers  of  medical  care  subject 
to  requirements  promulgated  by  the  sponsoring  Federal  agencies. 

B.   Definitions . 

1 .  Approval  or  authorization  of  the  grantor  Federal  agency  means 
documentation  evidencing  consent  prior  to  incurring  specific  cost. 

2.  Cost  allocation  plan  means  the  documentation  identifying, 
accumulating,  and  distributing  allowable  costs  under  grants  and  contracts 
together  with  the  allocation  methods  used. 
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3.  Cost,  as  used  herein,  means  cost  as  determined  on  a  cash,  accrual, 
or  other  basis  acceptable  to  the  Federal  grantor  agency  as  a  discharge  of 
the  grantee's  accountability  for  Federal  funds. 

**■•  Cost  objective  means  a  pool,  center,  or  area  established  for  the 
accumulation  of  cost.  Such  areas  include  organizational  units,  functions, 
objects  or  items  of  expense,  as  well  as  ultimate  cost  objectives  including 
specific  grants,  projects,  contracts,  and  other  activities. 

5.  Federal  agency  means  any  department,  agency,  commission,  or 
instrumentality  in  the  executive  branch  of  the  Federal  Government  which 
makes  grants  to  or  contracts  with  State  or  local  governments. 

6.  Grant  means  an  agreement  between  the  Federal  Government  and  a 
State  or  local  government  whereby  the  Federal  Government  provides  funds 
or  aid  in  kind  to  carry  out  specified  programs,  services,  or  activities. 
The  principles  and  policies  stated  in  this  circular  as  applicable  to  grants 
in  general  also  apply  to  any  federally  sponsored  cost  reimbursement  type 

of  agreement  performed  by  a  State  or  local  government,  including  contracts, 
subcontracts  and  subgrants . 

7.  Grant  program  means  those  activities  and  operations  of  the  grantee 
which  are  necessary  to  carry  out  the  purposes  of  the  grant,  including  any 
portion  of  the  program  financed  by  the  grantee. 

8.  Grantee  means  the.  department  or  agency  of  State  or  local  government 
which  is  responsible  for  administration  of  the  grant. 

9.  Local  unit  means  any  political  subdivision  of  government  below 
the  State  level. 

10.  Other  State  or  local  agencies  means  departments  or  agencies  of  the 
State  or  local  unit  which  provide  goods,  facilities,  and  services  to  a 
grantee . 

11.  Services,  as  used  herein,  means  goods  and  facilities,  as  well  as 
services. 

12.  Supporting  services  means  auxiliary  functions  necessary  to  sustain 
the  direct  effort  involved  in  administering  a  grant  program  or  an  activity 
providing  service  to  the  grant  program.  These  services  may  be  centralized 
in  the  grantee  department  or  in  some  other  agency,  and  include  procurement, 
payroll,  personnel  functions,  maintenance  and  operation  of  space,  data 
processing,  accounting,  budgeting,  auditing,  mail  and  messenger  service, 
and  the  like. 
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C.   Basic  guidelines* 

1.  Factors  affecting  allowability  of  costs.  To  be  allowable  under  a 
grant  program,  costs  must  meet  the  following  general  criteria: 

a.  Be  necessary  and  reasonable  for  proper  and  efficient  administra- 
tion of  the  grant  program,  be  allocable  thereto  under  these  principles,  and, 
except  as  specifically  provided  herein,  not  be  a  general  expense  required 

to  carry  out  the  overall  responsibilities  of  State  or  local  governments. 

b.  Be  authorized  or  not  prohibited  under  State  or  local  laws  or 
regulations. 

c.  Conform  to  any  limitations  or  exclusions  set  forth  in  these 
principles,  Federal  laws,  or  other  governing  limitations  as  to  types  or 
amounts  of  cost  items. 

d.  Be  consistent  with  policies,  regulations,  and  procedures  that 
apply  uniformly  to  both  federally  assisted  and  other  activities  of  the 
unit  of  government  of  which  the  grantee  is  a  part. 

e.  Be  accorded  consistent  treatment  through  application  of  generally 
accepted  accounting  principles  appropriate  to  the  circumstances. 

f .  Not  be  allocable  to  or  included  as  a  cost  of  any  other  federally- 
financed  program  in  either  the  current  or  a  prior  period. 

g.  Be  net  of  all  applicable  credits. 

2.  Allocable  costs . 

a.  A  cost  is  allocable  to  a  particular  cost  objective  to  the  extent 
of  benefits  received  by  such  objective. 

b.  Any  cost  allocable  to  a  particular  grant  or  cost  objective  under 
the  principles  provided  for  in  this  circular  may  not  be  shifted  to  other 
Federal  grant  programs  to  overcome  fund  deficiencies,  avoid  restrictions 
imposed  by  law  or  grant  agreements,  or  for  other  reasons. 

c.  Where  an  allocation  of  joint  cost  will  ultimately  result  in  charges 
to  a  grant  program,  an  allocation  plan  will  be  required  as  prescribed  in 
section  J. 

3-  Applicable  credits. 

a.  Applicable  credits  refer  to  those  receipts  or  reduction  of  expen- 
diture-type transactions  which  offset  or  reduce  expense  items  allocable  to 
grants  as  direct  or  indirect  costs.  Examples  of  such  transactions  are: 
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purchase  discounts;  rebates  or  allowances;  recoveries  or  indemnities  on 

losses;  sale  of  publications,  equipment,  and  scrap;  income  from  personal 

or  incidental  services;  and  adjustments  of  overpayments  or  erroneous  charges 

b.  Applicable  credits  may  also  arise  when  Federal  funds  are  received 
or  are  available  from  sources  other  than  the  grant  program  involved  to 
finance  operations  or  capital  items  of  the  grantee.  This  includes  costs 
arising  from  the  use  or  depreciation  of  items  donated  or  financed  by  the 
Federal  Government  to  fulfill  matching  requirements  under  another  grant 
program.  These  types  of  credits  should  likewise  be  used  to  reduce  related 
expenditures  in  determining  the  rates  or  amounts  applicable  to  a  given  grant 

D.  Composition  of  cost. 

1.  Total  cost.  The  total  cost  of  a  grant  program  is  comprised  of  the 
allowable  direct  cost  incident  to  its 'performance,  plus  its  allocable 
portion  of  allowable  indirect  costs,  less  applicable  credits. 

2.  Classification  of  costs.  There  is  no  universal  rule  for  classifying 
certain  costs  as  either  direct  or  indirect  under  every  accounting  system. 

A  cost  may  be  direct  with  respect  to  some  specific  service  or  function,  but 
indirect  with  respect  to  the  grant  or  other  ultimate  cost  objective.   It  is 
essential  therefore  that  each  item  of  cost  be  treated  consistently  either  as 
a  direct  or  an  indirect  cost.   Specific  guides  for  determining  direct  and 
indirect  costs  allocable  under  grant  programs  are  provided  in  the  sections 
which  follow. 

E .  Direct  costs „ 

1.  General.   Direct  costs  are  those  that  can  be  identified  specifically 
with  a  particular  cost  objective.  These  costs  may  be  charged  directly  to 
grants,  contracts,  or  to  other  programs  against  which  costs  are  finally 
lodged.   Direct  costs  may  also  be  charged  to  cost  objectives  used  for  the 
accumulation  of  costs  pending  distribution  in  due  course  to  grants  and 
other  ultimate  cost  objectives. 

2.  Application.  Typical  direct  costs  chargeable  to  grant  programs 
are: 

a.  Compensation  of  employees  for  the  time  and  effort  devoted  specif- 
ically to  the  execution  of  grant  programs. 

b.  Cost  of  materials  acquired,  consumed,  or  expended  specifically 
for  the  purpose  of  the  grant. 

c.  Equipment  and  other  approved  capital  expenditures. 

d.  Other  items  of  expense  incurred  specifically  to  carry  out  the 
grant  agreement. 
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e.  Services  furnished  specifically  for  the  grant  program  by  other 
agencies,  provided  such  charges  are  consistent  with  criteria  outlined  in 
Section  G.  of  these  principles. 

F.  Indirect  costs. 

1.  General.  Indirect  costs  are  those  (a)  incurred  for  a  common  or 
joint  purpose  benefiting  more  than  one  cost  objective,  and  (b)  not  readily 
assignable  to  the  cost  objectives  specifically  benefited,  without  effort 
disproportionate  to  the  results  achieved.  The  term  "indirect  costs,"  as 
used  herein,  applies  to  costs  of  this  type  originating  in  the  grantee  depart- 
ment, as  well  as  those  incurred  by  other  departments  in  supplying  goods, 
services,  and  facilities,  to  the  grantee  department.   To  facilitate  equitable 
distribution  of  indirect  expenses  to  the  cost  objectives  served,  it  may  be 
necessary  to  establish  a  number  of  pools  of  indirect  cost  within  a  grantee 
department  or  in  other  agencies  providing  services  to  a  grantee  department. 
Indirect  cost  pools  should  be  distributed  to  benefiting  cost  objectives 

on  bases  which  will  produce  an  equitable  result  in  consideration  of  relative 
benefits  derived. 

2.  Grantee  departmental  indirect  costs.  All  grantee  departmental  indirect 
costs,  including  the  various  levels  of  supervision,  are  eligible  for  alloca- 
tion to  grant  programs  provided  they  meet  the  conditions  set  forth  in  this 
circular.   In  lieu  of  determining  the  actual  amount  of  grantee  departmental 
indirect  cost  allocable  to  a  grant  program,  the  following  methods  may  be 
used: 

a.  Predetermined  fixed  rates  for  indirect  costs  .^  A  predetermined 
fixed  rate  for  computing  indirect  costs  applicable  to  a  grant  may  be  nego- 
tiated annually  in  situations  where  the  cost  experience  and  other  pertinent 
facts  available  are  deemed  sufficient  to  enable  the  contracting  parties  to 
reach  an  informed  judgment  (l)  as  to  the  probable  level  of  indirect  costs 
in  the  grantee  department  during  the  period  to  be  covered  by  the  negotiated 
rate,  and  (2)  that  the  amount  allowable  under  the  predetermined  rate  would 
not  exceed  actual  indirect  cost. 

b.  Negotiated  lump  sum  for  overhead.  A  negotiated  fixed  amount  in 
lieu  of  indirect  costs  may  be  appropriate  under  circumstances  where  the 
benefits  derived  from  a  grantee  department's  indirect  services  cannot  be 
readily  determined  as  in  the  case  of  small,  self-contained  or  isolated 
activity.  When  this  method  is  used,  a  determination  should  be  made  that 
the  amount  negotiated  will  be  approximately  the  same  as  the  actual  indirect 
cost  that  may  be  incurred.   Such  amounts  negotiated  in  lieu  of  indirect 
costs  will  be  treated  as  an  offset  to  total  indirect  expenses  of  the 
grantee  department  before  allocation  to  remaining  activities.  The  base 

on  which  such  remaining  expenses  are  allocated  should  be  appropriately 
adjusted. 
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3 •  Limitation  on  indirect  costs- 

a.  Federal  grants  may  "be  subject  to  laws  that  limit  the  amount  of 
indirect  cost  that  may  be  allowed.  Agencies  that  sponsor  grants  of  this 
type  will  establish  procedures  which  will  assure  that  the  amount  actually 
allowed  for  indirect  costs  under  each  such  grant  does  not  exceed  the 
maximum  allowable  under  the  statutory  limitation  or  the  amount  otherwise 
allowable  under  this  circular,  whichever  is  the  smaller. 

b.  When  the  amount  allowable  under  a  statutory  limitation  is  less 
'.ban  the  amount  otherwise  allocable  as  indirect  costs  under  this  circular, 
the  amount  not  recoverable  as  indirect  costs  under  a  grant  may  not  be  shifted 
to  another  federally  sponsored  grant  program  or  contract. 

G.   Cost  incurred  by  agencies  other  than  the  grantee. 

1.  General.  The  cost  of  service  provided  by  other  agencies  may  only 
include  allowable  direct  costs  of  the  service  plus  a  prorata  share  of 
allowable  supporting  costs  (section  B.12.)  and  supervision  directly  required 
in  performing  the  service,  but  not  supervision  of  a  general  nature  such  as 
that  provided  by  the  head  of  a  department  and  his  staff  assistants  not 
directly  involved  in  operations.  However,  supervision  by  the  head  of  a 
department  or  agency  whose  sole  function  is  providing  the  service  furnished 
would  be  an  eligible  cost.   Supporting  costs  include  those  furnished  by 
other  units  of  the  supplying  department  or  by  other  agencies. 

2.  Alternative  methods  of  determining  indirect  cost.   In  lieu  of 
determining  actual  indirect  cost  related  to  a  particular  service  furnished 
by  another  agency,  either  of  the  following  alternative  methods  may  be  used 
provided  only  one  method  is  used  for  a  specific  service  during  the  fiscal 
year  involved. 

&•  Standard  indirect  rate.  An  amount  equal  to  ten  percent  of 
direct  labor  cost  in  providing  the  service  performed  by  another  State 
agency  (excluding  overtime,  shift,  or  holiday  premiums  and  fringe  benefits) 
may  be  allowed  in  lieu  of  actual  allowable  indirect  cost  for  that  service. 

"b-  Predetermined  fixed  rate.  A  predetermined  fixed  rate  for  indirect 
cost  of  the  unit  or  activity  providing  service  may  be  negotiated  as  set 
forth  in  section  F.2.a. 

H*   Cost  incurred  by  grantee  department  for  others. 

1.  General.  The  principles  provided  in  section  G.  will  also  be  used 
in  determining  the  cost  of  services  provided  by  the  grantee  department  to 
another  agency. 

J.   Cost  allocation  plan. 

1.  General.  A  plan  for  allocation  of  costs  will  be  required  to  support 
the  distribution  of  any  joint  costs  related  to  the  grant  program.  All  costs 
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included  in  the  plan  will  be  supported  by  formal  accounting  records  which 
will  substantiate  the  propriety  of  eventual  charges. 

2.  Requirements.   The  allocation  plan  of  the  grantee  department  should 
cover  all  joint  costs  of  the  department  as  well  as  costs  to  be  allocated 
under  plans  of  other  agencies  or  organizational  units  which  are  to  be 
included  in  the  costs  of  federally  sponsored  programs.   The  cost  allocation 
plans  of  all  the  agencies  rendering  services  to  the  grantee  department,  to 
the  extent  feasible,  should  be  presented  in  a  single  document.   The  alloca- 
tion plan  should  contain,  but  not  necessarily  be  limited  to,  the  following: 

a.  The  nature  and  extent  of  services  provided  and  their  relevance 
to  the  federally  sponsored  programs. 

b.  The  items  of  expense  to  be  included. 

c.  The  methods  to  be  used  in  distributing  cost. 

3.  Instructions  for  preparation  of  cost  allocation  plans.   The 
Department  of  Health,  Education,  and  Welfare,  in  consultation  with  the 
other  Federal  agencies  concerned,  will  be  responsible  for  developing  and 
issuing  the  instructions  for  use  by  State  and  local  government  grantees 
in  preparation  of  cost  allocation  plans.   This  responsibility  applies  to 
both  central  support  services  at  the  State  and  local  government  level  and 
indirect  cost  proposals  of  individual  grantee  departments. 

4.  Negotation  and  approval  of  indirect  cost  proposals  for  States. 

a.  The  Department  of  Health,  Education,  and  Welfare,  in  collabo- 
ration with  the  other  Federal  agencies  concerned,  will  be  responsible  for 
negotiation,  approval,  and  audit  of  cost  allocation  plans,  which  will  be 
submitted  to  it  by  the  States.   These  plans  will  cover  central  support 
service  costs  of  the  State. 

b.  At  the  grantee  department  level  in  a  State,  a  single  Federal 
agency  will  have  responsibility  similar  to  that  set  forth  in  a.,  above,  for 
the  negotiation,  approval,  and  audit  of  the  indirect  cost  proposal.   Cogni- 
zant Federal  agencies  have  been  designated  for  this  purpose.   Changes 
which  may  be  required  from  time  to  time  in  agency  assignments  will  be 
arranged  by  the  Department  of  Health,  Education,  and  Welfare  in  collabora- 
tion with  the  other  interested  agencies,  and  submitted  to  the  General 
Services  Administration  for  final  approval.   A  current  list  of  agency 
assignments  will  be  maintained  by  the  Department  of  Health,  Education,  and 
Welfare . 

c.  Questions  concerning  the  cost  allocation  plans  approved  under 
a.  and  b.,  above,  should  be  directed  to  the  agency  responsible  for  such 
approvals . 


APPENDIX  E 
FMC  74-  4  July  18,  1974 

Attachment  A 


5.  Negotiation  and  approval  of  indirect  cost  proposals  for  local 

governments, 

a.  Cost  allocation  plans  will  be  retained  at  the  local  government 
level  for  audit  by  a  designated  Federal  agency  except  in  those  cases  where 
that  agency  requests  that  cost  allocation  plans  be  submitted  to  it  for 

negotiation  and  approval. 

b.  A  list  of  cognizant  Federal  agencies  assigned  responsibility 
for  negotiation,  approval  and  audit  of  central  support  service  cost  alloca- 
tion plans  at  the  local  government  level  is  being  developed.   Changes  which 
may  be  required  from  time  to  time  in  agency  assignments  will  be  arranged 
by  the  Department  of  Health,  Education,  and  Welfare  in  collaboration  with 
the  other  interested  agencies,  and  submitted  to  the  General  Services 
Administration  for  final  approval.   A  current  list  of  agency  assignments 
will  be  maintained  by  the  Department  of  Health,  Education,  and  Welfare. 

c.  At  the  grantee  department  level  of  local  governments,  the 
Federal  agency  with  the  predominant  interest  in  the  work  of  the  grantee 
department  will  be  responsible  for  necessary  negotiation,  approval  and 

audit  of  the  indirect  cost  proposal. 

6.  Resolution  of  problems.   To  the  extent  that  problems  are  encountered 
among  the  Federal  agencies  in  connection  with  k.   and  5«  above,  the  General 
Services  Administration  will  lend  assistance  as  required. 
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STANDARDS  FOR  SELECTED  ITEMS  OF  COST 


A.  Purpose  and  applicability. 

■*-•  Objective.  This  attachment  provides  standards  for  determining 
the  allowability  of  selected  items  of  cost. 

2.  Application.  These  standards  will  apply  irrespective  of  whether 
a  particular  item  of  cost  is  treated  as  direct  or  indirect  cost.  Failure 
to  mention  a  particular  item  of  cost  in  the  standards  is  not  intended  to 
imply  that  it  is  either  allowable  or  unallowable,  rather  determination 
of  allowability  in  each  case  should  be  based  on  the  treatment  of  standards 
provided  for  similar  or  related  items  of  cost.  The  allowability  of  the 
selected  items  of  cost  is  subject  to  the  general  policies  and  principles 
stated  in  Attachment  A  of  this  circular. 

B.  Allowable  costs. 


1.  Accounting.  The  cost  of  establishing  and  maintaining  accounting 
and  other  information  systems  required  for  the  management  of  grant  programs 
is  allowable.  This  includes  cost  incurred  by  central  service  agencies  for 
these  purposes .  The  cost  of  maintaining  central  accounting  records  required 
for  overall  State  or  local  government  purposes,  such  as  appropriation  and 
fund  accounts  by  the  Treasurer,  Comptroller,  or  similar  officials,  is 
considered  to  be  a  general  expense  of  government  and  is  not  allowable. 

2.  Advertising.  Advertising  media  includes  newspapers,  magazines, 
radio  and  television  programs,  direct  mail,  trade  papers,  and  the  like. 
The  advertising  costs  allowable  are  those  which  are  solely  for: 

a.  Recruitment  of  personnel  required  for  the  grant  program. 

b.  Solicitation  of  bids  for  the  procurement  of  goods  and  services 
required. 

c.  Disposal  of  scrap  or  surplus  materials  acquired  in  the  performance 
of  the  grant  agreement. 

d.  Other  purposes  specifically  provided  for  in  the  grant  agreement. 

3.  Advisory  councils.  Costs  incurred  by  State  advisory  councils  or 
committees  established  pursuant  to  Federal  requirements  to  carry  out 
grant  programs  are  allowable.  The  cost  of  like  organizations  is  allow- 
able when  provided  for  in  the  grant  agreement. 

k.   Audit  service.   The  cost  of  audits  necessary  for  the  administration 
and  management  of  functions  related  to  grant  programs  is  allowable. 
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5.  Bonding.  Costs  of  premiums  on  bonds  covering  employees  who  handle 
grantee  agency  funds  are  allowable. 

6.  Budgeting.  Costs  incurred  for  the  development,  preparation,  presen- 
tation, and  execution  of  budgets  are  allowable.  Costs  for  services  of  a 
central  budget  office  are  generally  not  allowable  since  these  are  costs 

of  general  government.  However,  where  employees  of  the  central  budget 
office  actively  participate  in  the  grantee  agency's  budget  process,  the 
cost  of  identifiable  services  is  allowable. 

7.  Building  lease  management.  The  administrative  cost  for  lease 
management  which  includes  review  of  lease  proposals,  maintenance  of  a  list 
of  available  property  for  lease,  and  related  activities  is  allowable. 

8.  Central  stores.  The  cost  of  maintaining  and  operating  a  central 
stores  organization  for  supplies,  equipment,  and  materials  used  either 
directly  or  indirectly  for  grant  programs  is  allowable. 

9»  Communications .   Communication  costs  incurred  for  telephone  calls 
or  service,  telegraph,  teletype  service,  wide  area  telephone  service  (WATS), 
centrex,  telpak  (tie  lines),  postage,  messenger  service  and  similar  expenses 
are  allowable. 

10.  Compensation  for  personal  services. 

a.  General .   Compensation  for  personal  services  includes  all 
remuneration,  paid  currently  or  accrued,  for  services  rendered  during  the 
period  of  performance  under  the  grant  agreement,  including  but  not  necessarily 
limited  to  wages,  salaries,  and  supplementary  compensation  and  benefits 
(section  B.13.)«  The  costs  of  such  compensation  are  allowable  to  the 

extent  that  total  compensation  for  individual  employees:   (l)  is  reasonable 
for  the  services  rendered,  (2)  follows  an  appointment  made  in  accordance 
with  State  or  local  government  laws  and  rules  and  which  meets  Federal  merit 
system  or  other  requirements,  where  applicable;  and  (3)  is  determined  and 
supported  as  provided  in  b.  below.  Compensation  for  employees  engaged 
in  federally  assisted  activities  will  be  considered  reasonable  to  the 
extent  that  it  is  consistent  with  that  paid  for  similar  work  in  other 
activities  of  the  State  or  local  government.   In  cases  where  the  kinds  of 
employees  required  for  the  federally  assisted  activities  are  not  found  in 
the  other  activities  of  the  State  or  local  government,  compensation  will  be 
considered  reasonable  to  the  extent  that  it  is  comparable  to  that  paid  for 
similar  work  in  the  labor  market  in  which  the  employing  government  competes 
for  the  kind  of  employees  involved.   Compensation  surveys  providing  data 
representative  of  the  labor  market  involved  will  be  an  acceptable  basis  for 
evaluating  reasonableness. 

b.  Payroll  and  distribution  of  time.  Amounts  charged  to  grant 
programs  for  personal  services,  regardless  of  whether  treated  as  direct  or 
indirect  costs,  will  be  based  on  payrolls  documented  and  approved  in  accord- 
ance with  generally  accepted  practice  of  the  State  or  local  agency.  Payrolls 
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must  "be  supported  by  time  and  attendance  or  equivalent  records  for  indi- 
vidual employees .   Salaries  and  wages  of  employees  chargeable  to  more  than 
one  grant  program  or  other  cost  objective  will  be  supported  by  appropriate 
time  distribution  records.  The  method  used  should  produce  an  equitable 
distribution  of  time  and  effort. 

11.  Depreciation  and  use  allowances. 

a.  Grantees  may  be  compensated  for  the  use  of  buildings,  capital 
improvements,  and  equipment  through  use  allowances  or  depreciation.  Use 
allowances  are  the  means  of  providing  compensation  in  lieu  of  depreciation 
or  other  equivalent  costs.  However,  a  combination  of  the  two  methods  may 
not  be  used  in  connection  with  a  single  class  of  fixed  assets . 

b.  The  computation  of  depreciation  or  use  allowance  will  be  based 
on  acquisition  cost.  Where  actual  cost  records  have  not  been  maintained, 
a  reasonable  estimate  of  the  original  acquisition  cost  may  be  used  in  the 
computation.  The  computation  will  exclude  the  cost  or  any  portion  of  the 
cost  of  buildings  and  equipment  donated  or  borne  directly  or  indirectly 
by  the  Federal  Government  through  charges  to  Federal  grant  programs  or 
otherwise,  irrespective  of  where  title  was  originally  vested  or  where  it 
presently  resides.  In  addition,  the  computation  will  also  exclude  the  cost 
of  land.  Depreciation  or  a  use  allowance  on  idle  or  excess  facilities  is 
not  allowable,  except  when  specifically  authorized  by  the  grantor  Federal 
agency. 

c.  Where  the  depreciation  method  is  followed,  adequate  property 
records  must  be  maintained,  and  any  generally  accepted  method  of  computing 
depreciation  may  be  used.  However,  the  method  of  computing  depreciation 
must  be  consistently  applied  for  any  specific  asset  or  class  of  assets  for 
all  affected  federally  sponsored  programs  and  must  result  in  equitable 
charges  considering  the  extent  of  the  use  of  the  assets  for  the  benefit 

of  such  programs. 

d.  In  lieu  of  depreciation,  a  use  allowance  for  buildings  and 
improvements  may  be  computed  at  an  annual  rate  not  exceeding  two  percent 
of  acquisition  cost.  The  use  allowance  for  equipment  (excluding  items 
properly  capitalized  as  building  cost)  will  be  computed  at  an  annual  rate 
not  exceeding  six  and  two-thirds  percent  of  acquisition  cost  of  usable 
equipment . 

e.  No  depreciation  or  use  charge  may  be  allowed  on  any  assets 
that  would  be  considered  as  fully  depreciated,  provided,  however,  that 
reasonable  use  charges  may  be  negotiated  for  any  such  assets  if  warranted 
after  taking  into  consideration  the  cost  of  the  facility  or  item  involved, 
the  estimated  useful  life  remaining  at  time  of  negotiation,  the  effect  of 
any  increased  maintenance  charges  or  decreased  efficiency  due  to  age,  and 
any  other  factors  pertinent  to  the  utilization  of  the  facility  or  item 
for  the  purpose  contemplated. 
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12.  Disbursing  service.  The  cost  of  disbursing  grant  program  funds 
by  the  Treasurer  or  other  designated  officer  is  allowable.  Disbursing 
services  cover  the  processing  of  checks  or  warrants,  from  preparation  to 
redemption,  including  the  necessary  records  of  accountability  and  recon- 
ciliation of  such  records  with  related  cash  accounts. 

13.  Employee  fringe  benefits.   Costs  identified  under  a.  and  b.  below 
are  allowable  to  the  extent  that  total  compensation  for  employees  is 
reasonable  as  defined  in  section  B.10. 

a.  Employee  benefits  in  the  form  of  regular  compensation  paid 
to  employees  during  periods  of  authorized  absences  from  the  job,  such  as 
for  annual  leave,  sick  leave,  court  leave,  military  leave,  and  the  like, 
if  they  are:   (l)  provided  pursuant  to  an  approved  leave  system,  and  (2) 
the  cost  thereof  is  equitably  allocated  to  all  related  activities, 
including  grant  programs . 

b.  Employee  benefits  in  the  form  of  employers1  contribution  or 
expenses  for  social  security,  employees*  life  and  health  insurance  plans, 
unemployment  insurance  coverage,  workmen fs  compensation  insurance,  pension 
plans,  severance  pay,  and  the  like,  provided  such  benefits  are  granted 
under  approved  plans  and  are  distributed  equitably  to  grant  programs  and 
to  other  activities. 

14.  Employee  morale,  health  and  welfare  costs.  The  costs  of  health 

or  first-aid  clinics  and/or  infirmaries,  recreational  facilities,  employees 
counseling  services,  employee  information  publications,  and  any  related 
expenses  incurred  in  accordance  with  general  State  or  local  policy,  are 
allowable.  Income  generated  from  any  of  these  activities  will  be  offset 
against  expenses. 

15.  Exhibits .   Costs  of  exhibits  relating  specifically  to  the  grant 
programs  are  allowable. 

16.  Legal  expenses.  The  cost  of  legal  expenses  required  in  the 
administration  of  grant  programs  is  allowable.  Legal  services  furnished 
by  the  chief  legal  officer  of  a  State  or  local  government  or  his  staff 
solely  for  the  purpose  of  discharging  his  general  responsibilities  as 
legal  officer  are  unallowable.  Legal  expenses  for  the  prosecution  of 
claims  against  the  Federal  Government  are  unallowable. 

IT.  Maintenance  and  repair.   Costs  incurred  for  necessary  maintenance, 
repair,  or  upkeep  of  property  which  neither  add  to  the  permanent  value  of 
the  property  nor  appreciably  prolong  its  intended  life,  but  keep  it  in  an 
efficient  operating  condition,  are  allowable. 
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18.  Materials  and  supplies.  The  cost  of  materials  and  supplies  necessary 
to  carry  out  the  grant  programs  is  allowable.  Purchases  made  specifically 
for  the  grant  program  should  be  charged  thereto  at  their  actual  prices 
after  deducting  all  cash  discounts,  trade  discounts,  rebates,  and  allow- 
ances received  by  the  grantee.  Withdrawals  from  general  stores  or  stock- 
rooms should  be  charged  at  cost  under  any  recognized  method  of  pricing 
consistently  applied.  Incoming  transportation  charges  are  a  proper  part 

of  material  cost. 

19.  Memberships,  subscriptions  and  professional  activities. 

p..   Memberships .  The  cost  of  membership  in  civic,  business,  technical 
and  professional  organizations  is  allowable  provided:   (l)  the  benefit  from 
the  membership  is  related  to  the  grant  program,  (2)  the  expenditure  is  for 
agency  membership,  (3)  the  cost  of  the  membership  is  reasonably  related  to 
the  value  of  the  services  or  benefits  received,  and  (k)   the  expenditure 
is  not  for  membership  in  an  organization  which  devotes  a  substantial  part 
of  its  activities  to  influencing  legislation. 

b.  Reference  material.  The  cost  of  books,  and  subscriptions  to 
civic,  business,  professional,  and  technical  periodicals  is  allowable  when 
related  to  the  grant  program. 

c.  Meetings  and  conferences.  Costs  are  allowable  when  the  primary 
purpose  of  the  meeting  is  the  dissemination  of  technical  information  relating 
to  the  grant  program  and  they  are  consistent  with  regular  practices  followed 
for  other  activities  of  the  grantee. 

20.  Motor  pools.  The  costs  of  a  service  organization  which  provides 
automobiles  to  user  grantee  agencies  at  a  mileage  or  fixed  rate  and/or 
provides  vehicle  maintenance,  inspection  and  repair  services  are  allowable. 

21.  Payroll  preparation.  The  cost  of  preparing  payrolls  and  maintaining 
necessary  related  wage  records  is  allowable. 

22.  Personnel  administration.  Costs  for  the  recruitment,  examination, 
certification,  classification,  training,  establishment  of  pay  standards, 
and  related  activities  for  grant  programs,  are  allowable. 

23.  Printing  and  reproduction.  Cost  for  printing  and  reproduction 
services  necessary  for  grant  administration,  including  but  not  limited  to 
forms,  reports,  manuals,  and  informational  literature,  are  allowable. 
Publication  costs  of  reports  or  other  media  relating  to  grant  program 
accomplishments  or  results  are  allowable  when  provided  for  in  the  grant 
agreement . 

2^.  Procurement  service.  The  cost  of  procurement  service,  including 
solicitation  of  bids,  preparation  and  award  of  contracts,  and  all  phases 
of  contract  administration  in  providing  goods,  facilities  and  services  for 
grant  programs,  is  allowable. 
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25-  Taxes.   In  general,  taxes  or  payments  in  lieu  of  taxes  which  the 
grantee  agency  is  legally  required  to  pay  are  allowable. 

26.  Training  and  education.  The  cost  of  in-service  training,  customarily 
provided  for  employee  development  which  directly  or  indirectly  benefits 
grant  programs  is  allowable.   Out -of -service  training  involving  extended 
periods  of  time  is  allowable  only  when  specifically  authorized  by  the  grantor 
agency. 

27-  Transportation.   Costs  incurred  for  freight,  cartage,  express, 
postage  and  other  transportation  costs  relating  either  to  goods  purchased, 
delivered,  or  moved  from  one  location  to  another  are  allowable. 

28.  Travel .  Travel  costs  are  allowable  for  expenses  for  transportation, 
lodging,  subsistence,  and  related  items  incurred  by  employees  who  are  in 
travel  status  on  official  business  incident  to  a  grant  program.   Such  costs 
may  be  charged  on  an  actual  basis,  on  a  per  diem  or  mileage  basis  in  lieu 
of  actual  costs  incurred,  or  on  a  combination  of  the  two,  provided  the  method 
used  is  applied  to  an  entire  trip,  and  results  in  charges  consistent  with 
those  normally  allowed  in  like  circumstances  in  nonfederally  sponsored 
activities.   The  difference  in  cost  between  first-class  air  accommodations 
and  less -than-first -class  air  accommodations  is  unallowable  except  when 
less -than -first -class  air  accommodations  are  not  reasonably  available. 

C.   Costs  allowable  with  approval  of  grantor  agency. 

1.  Automatic  data  processing.   The  cost  of  data  processing  services 
to  grant  programs  is  allowable.   This  cost  may  include  rental  of  equipment 
or  depreciation  on  grantee-owned  equipment.   The  acquisition  of  equipment, 
whether  by  outright  purchase,  rental -purchase  agreement  or  other  method  of 
purchase,  is  allowable  only  upon  specific  prior  approval  of  the  grantor 
Federal  agency  as  provided  under  the  selected  item  for  capital  expenditures. 

2.  Building  space  and  related  facilities.  The  cost  of  space  in 
privately  or  publicly  owned  buildings  used  for  the  benefit  of  the  grant 
program  is  allowable  subject  to  the  conditions  stated  below.   The  total  cost 
of  space,  whether  in  a  privately  or  publicly  owned  building,  may  not  exceed 
the  rental  cost  of  comparable  space  and  facilities  in  a  privately  owned 
building  in  the  same  locality.  The  cost  of  space  procured  for  grant 
program  usage  may  not  be  charged  to  the  program  for  periods  of  nonoccupancy, 
without  authorization  of  the  grantor  Federal  agency. 

a.  Rental  cost.  The  rental  cost  of  space  in  a  privately  owned 
building  is  allowable. 

b.  Maintenance  and  operation.   The  cost  of  utilities,  insurance, 
security,  janitorial  services,  elevator  service,  upkeep  of  grounds,  normal 
repairs  and  alterations  and  the  like,  are  allowable  to  the  extent  they  are 
not  otherwise  included  in  rental  or  other  charges  for  space. 
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c.  Rearrangements  and  alterations.   Cost  incurred  for  rearrangement 
cuad  alteration  of  facilities  required  specifically  for  the  grant  program 

or  those  that  materially  increase  the  value  or  useful  life  of  the  facilities 
(section  C.3-)  are  allowable  when  specifically  approved  by  the  grantor 
agency. 

d.  Depreciation  and  use  allowances  on  publicly  owned  buildings. 
These  costs  are  allowable  as  provided  in  section  B.ll. 

e.  Occupancy  of  space  under  rental -purchase  or  a  lease  with  option- 
to-purchase  agreement.  The  cost  of  space  procured  under  such  arrangements 
is  allowable  when  specifically  approved  by  the  Federal  grantor  agency. 

3.  Capital  expenditures.  The  cost  of  facilities,  equipment,  other 
capital  assets,  and  repairs  which  materially  increase  the  value  or  useful 
life  of  capital  assets  is  allowable  when  such  procurement  is  specifically 
approved  by  the  Federal  grantor  agency.  When  assets  acquired  with  Federal 
grant  funds  are  (a)  sold,  (b)  no  longer  available  for  use  in  a  federally 
sponsored  program,  or  (c)  used  for  purposes  not  authorized  by  the  grantor 
agency,  the  Federal  grantor  agency's  equity  in  the  asset  will  be  refunded 
in  the  same  proportion  as  Federal  participation  in  its  cost.   In  case  any 
assets  are  traded  on  new  items,  only  the  net  cost  of  the  newly  acquired 
assets  is  allowable. 

k.   Insurance  and  indemnification. 

a.  Costs  of  insurance  required,  or  approved  and  maintained  pursuant 
to  the  grant  agreement,  is  allowable. 

b.  Costs  of  other  insurance  in  connection  with  the  general  conduct 
of  activities  is  allowable  subject  to  the  following  limitations: 

(1)  Types  and  extent  and  cost  of  coverage  will  be  in  accordance 
with  general  State  or  local  government  policy  and  sound  business  practice. 

(2)  Costs  of  insurance  or  of  contributions  to  any  reserve 
covering  the  risk  of  loss  of,  or  damage  to,  Federal  Government  property  is 
unallowable  except  to  the  extent  that  the  grantor  agency  has  specifically 
required  or  approved  such  costs. 

c.  Contributions  to  a  reserve  for  a  self -insurance  program  approved 
by  the  Federal  grantor  agency  are  allowable  to  the  extent  that  the  type  of 
coverage,  extent  of  coverage,  and  the  rates  and  premiums  would  have  been 
allowed  had  insurance  been  purchased  to  cover  the  risks. 

d.  Actual  losses  which  could  have  been  covered  by  permissible 
insurance  (through  an  approved  self -insurance  program  or  otherwise)  are 
unallowable  unless  expressly  provided  for  in  the  grant  agreement.  However, 
costs  incurred  because  of  losses  not  covered  under  nominal  deductible 
insurance  coverage  provided  in  keeping  with  sound  management  practice,  and 
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minor  losses  not  covered  by  insurance,  such  as  spoilage,  breakage  and  dis- 
appearance of  small  hand  tools  which  occur  in  the  ordinary  course  of 
operations,  are  allowable. 

e.  Indemnification  includes  securing  the  grantee  against  liabilities 
to  third  persons  and  other  losses  not  compensated  by  insurance  or  otherwise. 
The  Government  is  obligated  to  indemnify  the  grantee  only  to  the  extent 
expressly  provided  for  in  the  grant  agreement,  except  as  provided  in  d. 
above . 

5.  Management  studies.  The  cost  of  management  studies  to  improve  the 
effectiveness  and  efficiency  of  grant  management  for  ongoing  programs  is 
allowable  except  that  the  cost  of  studies  performed  by  agencies  other  than 

the  grantee  department  or  outside  consultants  is  allowable  only  when  authorized 
by  the  Federal  grantor  agency. 

6.  Preagreement  costs.  Costs  incurred  prior  to  the  effective  date  of 
the  grant  or  contract,  whether  or  not  they  would  have  been  allowable  there- 
under if  incurred  after  such  date,  are  allowable  when  specifically  provided 
for  in  the  grant  agreement. 

7.  Professional  services.   Cost  of  professional  services  rendered  by 
individuals  or  organizations  not  a  part  of  the  grantee  department  is  allowable 
subject  to  such  prior  authorization  as  may  be  required  by  the  Federal  grantor 
agency. 

8.  Proposal  costs.   Costs  of  preparing  proposals  on  potential  Federal 
Government  grant  agreements  are  allowable  when  specifically  provided  for  in 
the  grant  agreement. 

D.   Unallowable  costs. 

1.  Bad  debts.  Any  losses  arising  from  uncollectible  accounts  and  other 
claims,  and  related  costs,  are  unallowable. 

2.  Contingencies .  Contributions  to  a  contingency  reserve  or  any  similar 
provision  for  unforeseen  events  are  unallowable. 

3.  Contributions  and  donations.  Unallowable. 

b.   Entertainment .   Costs  of  amusements,  social  activities,  and  incidental 
costs  relating  thereto,  such  as  meals,  beverages,  lodgings,  rentals,  trans- 
portation, and  gratuities,  are  unallowable. 

5-  Fines  and  penalties.  Costs  resulting  from  violations  of,  or  failure  to 
comply  with  Federal,  State  and  local  laws  and  regulations  are  unallowable. 
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6.  Governor's  expenses.  The  salaries  and  expenses  of  the  Office  of 
the  Governor  of  a  State  or  the  chief  executive  of  a  political  subdivision 
are  considered  a  cost  of  general  State  or  local  government  and  are  unallow- 
able. 

7-  Interest  and  other  financial  costs.  Interest  on  borrowings  (how- 
ever represented),  bond  discounts,  cost  of  financing  and  refinancing 
operations,  and  legal  and  professional  fees  paid  in  connection  therewith, 
are  unallowable  except  when  authorized  by  Federal  legislation. 

&.  Legislative  expenses.  Salaries  and  other  expenses  of  the  State 
legislature  or  similar  local  governmental  bodies  such  as  county  supervisors, 
city  councils,  school  boards,  etc.,  whether  incurred  for  purposes  of  legis- 
lation or  executive  direction,  are  unallowable. 

9>   Underrecovery  of  costs  under  grant  agreements.  Any  excess  of  cost 
over  the  Federal  contribution  under  one  grant  agreement  is  unallowable 
under  other  grant  agreements. 
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Appendix  F  contains  those  attachments  to  Federal  Management 
Circular  74-7  which  are  applicable  to  LPW  grants.  FMC  74-7 
prescribes  the  uniform  administrative  requirements  for  grants- 
in-aid  to  State  and  local  governments.  In  accordance  with 
the  Standard  Terms  and  Conditions  of  LPW  I  and  II  projects, 
the  grantee  has  given  assurance  that  it  shall  comply  with 
the  regulations,  policies,  guidelines,  and  requirements 
contained  in  FMC  74-7.  In  September,  1977,  FMC  74-7  was 
revised  and  reissued  as  Office  of  Management  and  Budget 
Circular  A-102.*  There  are  some  differences  between  FMC  74-7 
and  0MB  Circular  A-102,  but  they  are  minor  as  they  affect 
the  LPW  program. 
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GENERAL  SERVICES  ADMINISTRATION 
OFFICE  OF  FEDERAL  MANAGEMENT  POLICY 

FEDERAL  MANAGEMENT  CIRCULAR 

FMC  74-7 :   Uniform  administrative  requirements 
for  grants-in-aid  to  State  and  local 
governments 


September  13,  1974 
TO:   HEADS  OF  EXECUTIVE  DEPARTMENTS  AND  ESTABLISHMENTS 

1.  Purpose,  This  circular  promulgates  standards  for 
establishing  consistency  and  uniformity  among  Federal 
agencies  in  the  administration  of  grants  to  State  and 
local  governments.  Also  included  in  the  circular  are 
standards  to  ensure  the  consistent  implementation  of 
sections  202 ,  203,  and  204  of  the  Intergovernmental 
Cooperation  Act  of  1968  (P.L.  90-577)  (82  Stat.  1101). 

2.  Supersession.   The  President  by  Executive  Order  11717 
transferred  the  functions  covered  by  this  circular  from 
the  Office  of  Management  and  Budget  to  the  General  Services 
Administration.   This  circular  is  therefore  issued  as  a 
replacement  for  Office  of  Management  and  Budget 

Circular  No.  A-102.   No  substantive  changes  have  been  made. 

3.  Background.   On  March  27,  1969,  the  President  ordered 
a  3-year  effort  to  simplify,  standardize,  decentralize, 
and  otherwise  modernize  the  Federal  grant  machinery.   The 
standards  included  in  the  attachments  to  this  circular 
replace  the  multitude  of  varying  and  oftentimes  conflicting 
requirements  in  the  same  subject  matter  which  have  been 
burdensome  to  State  and  local  governments.   Inherent  in  the 
standardization  process  is  the  concept  of  placing  greater 
reliance  on  State  and  local  governments.   In  addition,  the 
Intergovernmental  Cooperation  Act  of  1968  was  passed,  in 
part,  for  the  purpose  of:   (a)  Achieving  the  fullest  coopera- 
tion and  coordination  of  activities  among  levels  of 
Government,  (b)  improving  the  administration  of  grants-in- 
aid  to  the  States,  and  (c)  establishing  coordinated 
intergovernmental  policy  and  administration  of  Federal 
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assistance  programs.   This  act  provides  the  following  basic 
policies  pertaining  to  administrative  requirements  to  be 
imposed  upon  the  States  as  a  condition  to  receiving  Federal 
grants  : 

"DEPOSIT  OF  GRANTS-IN-AID 
Sec.  202.   No  grant-in-aid  to  a  State  shall  be  required 
by  Federal  law  or  administrative  regulation  to  be  deposited 
in  a  separate  bank  account  apart  from  other  funds  administered 
by  the  State.   All  Federal  grant-in-aid  funds  made  available 
to  the  States  shall  be  properly  accounted  for  as  Federal  funds 
in  the  accounts  of  the  State.    In  each  case  the  State  agency 
concerned  shall  render  regular  authenticated  reports  to  the 
appropriate  Federal  agency  covering  the  status  and  the  appli- 
cation of  the  funds ,  the  liabilities  and  obligations  on  hand, 
and  such  other  facts  as  may  be  required  by  said  Federal 
agency.   The  head  of  the  Federal  agency  and  the  Comptroller 
General  of  the  United  States  or  any  of  their  duly  authorized 
representatives  shall  have  access  for  the  purpose  of  audit  and 
examination  to  any  books ,  documents,  papers,  and  records  that 
are  pertinent  to  the  grant-in-aid  received  by  the  States. 

"SCHEDULING  OF  FEDERAL  TRANSFERS  TO  THE  STATES 
Sec.  203.   Heads  of  Federal  departments  and  agencies 
responsible  for  administering  grant-in-aid  programs  shall 
schedule  the  transfer  of  grant-in-aid  funds  consistent  with 
program  purposes  and  applicable  Treasury  regulations,  so  as 
to  minimize  the  time  elapsing  between  the  transfer  of  such 
funds  from  the  United  States  Treasury  and  the  disbursement 
thereof  by  a  State,  whether  such  disbursement  occurs  prior 
to  or  subsequent  to  such  transfer  of  funds,  or  subsequent  to 
such  transfer  of  funds  /sic7.    States  shall  not  be  held 
accountable  for  interest  earned  on  grant-in-aid  funds, 
pending  their  disbursement  for  program  purposes. 

"ELIGIBLE  STATE  AGENCY 
Sec.  204.  •  Notwithstanding  any  other  Federal  law  which 
provides  that  a  single  State  agency  or  multimember  board  or 
commission  must  be  established  or  designated  to  administer 
or  supervise  the  administration  of  any  grant-in-aid  program, 
the  head  of  any  Federal  department  or  agency  administering 
such  program  may,  upon  request  of  the  Governor  or  other  appro- 
priate executive  or  legislative  authority  of  the  State 
responsible  for  determining  or  revising  the  organizational 
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structure  of  State  government,  waive  the  single  State  agency 
or  multimember  board  or  commission  provision  upon  adequate 
showing  that  such  provision  prevents  the  establishment  of 
the  most  effective  and  efficient  organizational  arrangements 
within  the  State  government  and  approve  other  State  admin- 
istrative structure  or  arrangements:   Provided ,  That  the  head 
of  the  Federal  department  or  agency  determines  that  the 
objectives  of  the  Federal  statute  authorizing  the  grant-in- 
aid  program  will  not  be  endangered  by  the  use  of  such  other 
State  structure  or  arrangements." 

Some  of  the  above  provisions  require  implementing  instruc- 
tions .   These  provisions  are  provided  in  the  attachments  to 
this  circular  which  deal  with  the  specific  provisions. 

4.  Applicability  and  scope.   The  standards  promulgated  by 
this  circular  apply  to  all  Federal  agencies  responsible  for 
administering  programs  that  involve  grants  to  State  and  local 
governments.   However,  agencies  are  encouraged  to  apply  the 
standards  to  loan  and  loan  guarantee  programs  to  the  extent 
practicable.   if  the  enabling  legislation  for  a  specific 
grant  program  prescribes  policies  or  requirements  that  differ 
from  the  standards  provided  herein,  the  provisions  of  the 
enabling  legislation  shall  govern. 

5.  Definitions.   For  the  purposes  of  this  circular: 

a.  The  term  "grant"  or  "grant-in-aid"  means  money  or 
property  provided  in  lieu  of  money  paid  or  furnished  by  the 
Federal  Government  to  a  State  or  local  government  under 
programs  that  provide  financial  assistance  through  grant  or 
contractual  arrangements.   The  term  does  not  include  technical 
assistance  programs  or  other  assistance  in  the  form  of 
revenue  sharing,  loans,  loan  guarantees,  or  insurance. 

b.  The  term  "State"  means  any  of  the  several  States  of 
the  United  States,  the  District  of  Columbia,  the  Commonwealth 
of  Puerto  Rico,  any  territory  or  possession  of  the  United 
States,  or  any  agency  or  instrumentality  of  a  State  exclusive 
of  State  institutions  of  higher  education  and  hospitals. 

c.  The  term  "local  government"  means  a  local  unit  of 
government  including  specifically  a  county,  municipality, 
city,  town,  township,  local  public  authority,  special 
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district,  intrastate  district,  council  of  governments,  sponsor 
group  representative  organization,  and  other  regional  or 
interstate  government  entity,  or  any  agency  or  instrumentality 
of  a  local  government  exclusive  of  institutions  of  higher  edu- 
cation, hospitals,  and  school  districts. 

6.   Attachments.   The  standards  promulgated  by  this  circular 
are  set. forth  in  the  attachments,  which  are: 

Attachment  A  -  Cash  depositories 

Attachment  B  -  Bonding  and  insurance 

Attachment  C  -  Retention  and  custodial  requirements  for 
records 

Attachment  D  -  Waiver  of  "single"  State  agency  require- 
ments 

Attachment  E  -  Program  income 

Attachment  F  -  Matching  share 

Attachment  G  -  Standards  for  grantee  financial  management 
systems 

Attachment  H  -  Financial  reporting  requirements 

Attachment  I  -  Monitoring  and  reporting  program 
performance 

Attachment  J  -  Grant  payment  requirements 

Attachment  K  -  Budget  revision  procedures 

Attachment  L  -  Grant  closeout  procedures 

Attachment  M  -  Standard  forms  for  applying  for  Federal 
assistance 

Attachment  N  -  Property  management  standards 

Attachment  0  -  Procurement  standards 
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7.  Requests  for  exceptions.   The  General  Services 
Administration  may  grant  exceptions  from  the  requirements  of 
this  circular  when  exceptions  are  permissible  under  existing 
laws.   However,  in  the  interest  of  keeping  maximum  uniformity, 
deviations  from  the  requirements  of  this  circular  will  be 
permitted  only  in  exceptional  cases. 

8.  Responsibilities .   The  head  of  each  Federal  agency  respon- 
sible for  administering  programs  that  involve  grants  to  State 
and  local  governments  will  designate  an  official  to  serve  as 
the  agency  representative  on  matters  relating  to  the  imple- 
mentation of  this  circular.   The  name  and  title  of  that 
representative  will  be  furnished  to  the  Office  of  Federal 
Management  Policy,  GSA,  not  later  than  30  days  after 
receipt  of  this  circular.   If  the  name  and  title  were  pre- 
viously transmitted  to  the  Office  of  Management  and  Budget 

in  connection  with  its  0MB  Circular  No.  A-102,  notification 
to  the  Office  of  Federal  Management  Policy,  GSA,  is  required 
only  when  there  is  a  change  in  the  designated  representative. 

9.  Inquiries.   Further  information  concerning  this  circular 
may  be  obtained  by  contacting: 

General  Services  Administration    (AMF) 
Washington,  DC  20405 

Telephone:   IDS  183-33816 

FTS  202-343-3816 


DWIGHT  A. 

Acting  Adrn/ni/trator  of  General  Services 


(Note:      This   circular  will  be  codified  in  the  Code  of  Federal 
Regulations   as   34  CFR  2  56.) 
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CASH  DEPOSITORIES 


1.  Except  for  situations  described  in  2,  3,  and  4,  below,  no 
grant  program  shall: 

a.  Require  physical  segregation  of  cash  depositories  for 
Federal  grant  funds  which  are  provided  to  a  State  or  local 
government. 

b.  Establish  any  eligibility  requirements  for  cash  deposi- 
tories/ in  which  Federal  grant  funds  are  deposited  by  State  or 
local  governments. 

2.  A  separate  bank  account  may  be  used  when  payments  under  let- 
ter of  credit  are  made  on  a  "checks-paid"  basis  in  accordance 
with  agreements  entered  into  by  a  grantee ,  the  Federal  Govern- 
ment ,  and  the  banking  institutions  involved. 

3.  Any  moneys  advanced  to  the  State  or  local  governments  which 
are  determined  to  be  "public  moneys"  (owned  by  the  Federal  Gov- 
ernment) must  be  deposited  in  a  bank  with  FDIC  insurance  coverage 
and  the  balances  exceeding  the  FDIC  coverage  must  be  collaterally 
secure,  as  provided  for  in  12  U.S.C.  265. 

4.  Consistent  with  the  national  goal  of  expanding  the  opportuni- 
ties for  minority  business  enterprises ,  State  and  local  govern- 
ments shall  be  encouraged  to  use  minority  banks. 
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BONDING  AND  INSURANCE 


1.  Except  for  situations  described  in  2  and  3,  below,  Federal 
grantor  agencies  shall  not  impose  bonding  and  insurance  require- 
ments, including  fidelity  bonds,  over  and  above  those  normally 
required  by  the  State  or  local  units  of  government. 

2.  A  State  or  local  unit  of  government  receiving  a  grant  from 
the  Federal  Government  which  requires  contracting  for  construc- 
tion or  facility  improvement  shall  follow  its  own  requirements 
relating  to  bid  guarantees,  performance  bonds,  and  payment  bonds 
except  for  contracts  exceeding  $100,000.  For  contracts  exceeding 
$100,000,  the  minimum  requirements  shall  be  as  follows: 

a.  A  bid  guarantee  from  each  bidder  equivalent  to  five  per- 
cent of  the  bid  price.  The  "bid  guarantee"  shall  consist  of  a 
firm  commitment  such  as  a  bid  bond,  certified  check,  or  other 
negotiable  instrument  accompanying  a  bid  as  assurance  that  the 
bidder  will,  upon  acceptance  of  his  bid,  execute  such  contractual 
docaments  as  may  be  required  within  the  time  specified. 

b.  A  performance  bond  on  the  part  of  the  contractor  for  100 
percent  of  the  contract  price.  A  "performance  bond"  is  one  exe- 
cuted in  connection  with  a  contract  to  secure  fulfillment  of  all 
the  contractor's  obligations  under  such  contract. 

c .  A  payment  bond  on  the  part  of  the  contractor  for  100  per- 
cent of  the  contract  price.  A  "payment  bond"  is  one  executed  in 
connection  with  a~*contract  to  assure  payment  as  required  by  law 
of  all  persons  supplying  labor  and  material  in  the  execution  of 
the  work  provided  for  in  the  contract. 

3.  Where  the  Federal  Government  guarantees  the  payment  of  money 
borrowed  by  the  grantee,  the  Federal  grantor  agency  may,  at  its 
discretion,  require  adequate  bonding  and  insurance  if  the  bonding 
and  insurance  requirements  of  a  State  or  local  government  are  not 
deemed  to  be  sufficient  to  protect  adequately  the  interest  of  the 
Federal  Government. 
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RETENTION  AND  CUSTODIAL  REQUIREMENTS  FOR  RECORDS 

1 .  Federal  grantor  agencies  shall  not  impose  record  retention 
requirements  over  and  above  those  established  by  the  State  or 
local  governments,  receiving  Federal  grants  except  that  financial 
records,  supporting  documents,  statistical  records,  and  all  other 
records  pertinent  to  a  grant  program  shall  be  retained  for  a  per- 
iod of  three  years,  with  the  following  qualifications: 

a.  The  records  shall  be  retained  beyond  the  three-year  per- 
iod if  audit  findings  have  not  been  resolved. 

b.  Records  for  nonexpendable  property  which  was  acquired 
with  Federal  grant  funds  shall  be  retained  for  three  years  after 
its  final  disposition. 

c.  When  grant  records  are  transferred  to  or  maintained  by 
the  Federal  grantor  agency,  the  three-year  retention  requirement 
is  not  applicable  to  the  grantee. 

2.  The  retention  period  starts  from  the  date  of  the  submission 
of  the  final  expenditure  report  or,  for  grants  which  are  renewed 
annually,  from  the  date  of  the  submission  of  the  annual  expendi- 
ture report. 

3.  State  and  local  governments  should  be  authorized,  by  the  Fed- 
eral grantor  agency,  if  they  so  desire,  to  substitute  microfilm 
copies  in  lieu  of  original  records. 

4.  The  Federal  grantor  agency  shall  request  transfer  of  certain 
records  to  its  custody  from  State  and  local  governments  when  it 
determines  that  the  records  possess  long-term  retention  value. 
However,  in  order  to  avoid  duplicate  record-keeping  a  Federal 
grantor  agency  may  make  arrangements  with  State  and  local  govern- 
ments to  retain  any  records  which  are  continuously  needed  for 
joint  use. 

5.  The  head  of  the  Federal  grantor  agency  and  the  Comptroller 
General  of  the  United  States,  or  any  of  their  duly  authorized 
representatives,  shall  have  access  to  any  books,   documents, 
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papers,  and  records  of  the  State  and  local  governments  and  their 
subgrantees  which  are  pertinent  to  a  specific  grant  program  for 
the  purpose  of  making  audit ,  examination ,  excerpts,  and 
transcripts. 

6.   Unless  otherwise  required  by  law,  no  Federal  grantor  agency 
will  place  restrictions  on  State  and  local  governments  which  will 
limit  public  access  to  the  State  and  local  governments1  records 
except  when  records  must  remain  confidential.   Following  are 
some  of  the  reasons  for  withholding  records: 

a.  Prevent  a  clearly  unwarranted  invasion  of  personal 
privacy. 

b.  Specifically  required  by  statute  or  Executive  order  to  be 
kept  secret. 

c.  Commercial  or  financial  information  obtained  from  a 
person  or  a  firm  on  a  privileged  or  confidential  basis. 
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PROGRAM  INCOME 


1 .  Federal  grantor  agencies  shall  apply  the  standards  set  forth 
in  ' this  attachment  in  requiring  State  and  local  government  gran- 
tees to  account  for  program  income  related  to  projects  financed 
in  whole  or  in  part  with  Federal  grant  funds.  For  the  purpose  of 
this  attachment ,  program  income  means  gross  income  earned  by  the 
grant-supported  activities. 

2.  In  accordance  with  Section  203  of  the  Intergovernmental  Coop- 
eration Act  of  1968  (Public   Law   90-577)  (82  Stat.  1101),  the 
States  and  any  agency  or  instrumentality  of  a  State  shall  not  be 
held  accountable  for  interest  earned  on  grant-in-aid  funds,  pending 
their  disbursement  for  program  purposes. 

3.  Units  of  local  government  shall  be  required  to  return  to  the 
Federal  Government  interest  earned  on  advances  of  grant-in-aid 
funds  in  accordance  with  a  decision  of  the  Comptroller  General  of 
the  United  States  (42  Comp.  Gen.  289). 

4.  Proceeds  from  the  sale  of  real  and  personal  property,  either 
provided  by  the  Federal  Government  or  purchased  in  whole  or  in 
part  with  Federal  funds,  shall  be  handled  in  accordance  with 
attachment  N  to  this  Circular  pertaining  to  property  management. 

5.  Royalties  received  from  copyrights  and  patents  produced  under 
the  grant  during  the  grant  period  shall  be  retained  by  the  grantee 
and,  in  accordance  with  the  grant  agreement,  be  either  added  to 
the  funds  already  committed  to  the  program  or  deducted  from  total 
allowable  project  costs  for  the  purpose  of  determining  the  net 
costs  on  which  the  Federal  share  of  costs^will  be  based.   After 
termination  or  completion  of  the  grant,  the  Federal  share  of 
royalties  in  excess  of  $200  received  annually  shall  be  returned 

to  the  Federal  grantor  agency  in  the  absence  of  other  specific 
agreements  between  the  grantor  agency  and  the  grantee.   The 
Federal  share  of  royalties  shall  be  computed  on  the  same  ratio 
basis  as  the  Federal  share  of  the  total  project  cost. 
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6.  All  other  program  income  earned  during  the  grant  period  shall 
be  retained  by  the  grantee  and,  in  accordance  with  the  grant 
agreement,  shall  be: 

a.  Added  to  funds  committed  to  the  project  by  the  grantor 
and  grantee  and  be  used  to  further  eligible  program  objectives, 
or 

b.  Deducted  from  the  total  project  costs  for  the  purpose  of 
determining  the  net  costs  on  which  the  Federal  share  of  costs 
will  be  based. 

7.  Federal  grantor  agencies  shall  require  the  grantees  to  record 
the  receipt  and  expenditure  of  revenues  (such  as  taxes,  special 
assessments,  levies,  fines,  etc.)  as  a  part  of  grant  project 
transactions  when  such  revenues  are  specifically  earmarked  for  a 
grant  project  in  accordance  with  grant  agreements. 
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MATCHING  SHARE 


1.  This  attachment  sets  forth  criteria  and  procedures  for  the 
allowability  and  evaluation  of  cash  and  in-kind  contributions 
made  by  State  and  local  governments  in  satisfying  matching  share 
requirements  of  Federal  grants. 

2.  The  following  definitions  apply  for  the  purpose  of  this 
attachment: 

a.  Project  costs.  Project  costs  are  all  necessary  charges 
made  by  a  grantee  in  accomplishing  the  objectives  of  a  grant  dur- 
ing the  grant  period.  For  matching  share  purposes,  project  costs 
are  limited  to  the  allowable  types  of  costs  as  set  forth  in 
Federal  Management  Circular  74-4. 

b.  Matching  share.  In  general ,  matching  share  represents 
that  portion  of  project  costs  not  borne  by  the  Federal  Govern- 
ment. Usually ,  a  minimum  percentage  for  matching  share  is 
prescribed  by  program  legislation,  and  matching  share 
requirements  are  included  in  the  grant  agreements. 

c.  Cash  contributions .  Cash  contributions  represent  the 
grantee's  cash  outlay,  including  the  outlay  of  money  contributed 
to  the  grantee  by  other  public  agencies  and  institutions,  and 
private  organizations  and  individuals.  When  authorized  by 
Federal  legislation,  Federal  funds  received  from  other  grants  may 
be  considered  as  grantee's  cash  contributions. 

d.  In-kind  contributions .  In-kind  contributions  represent 
the  value  of  noncash  contributions  provided  by  (1)  the  grantee, 
(2)  other  public  agencies  and  institutions,  and  (3)  private  or- 
ganizations and  individuals.  In-kind  contributions  may  consist 
of  charges  for  real  property  and  equipment,  and  value  of  goods 
and  services  directly  benefiting  and  specifically  identifiable  to 
the  grant  program.  When  authorized  by  Federal  legislation, 
property  purchased  with  Federal  funds  may  be  considered  as 
grantee's  in-kind  contributions. 
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3.  General  guidelines  for  computing  matching  share  are  as 
follows: 

a.  Matching  share  may  consist  of: 

(1)  Charges  incurred  by  the  grantee  as  project  costs. 
Not  all  charges  require  cash  outlays  during  the  grant  period  by 
the  grantee;  examples  are  depreciation  and  use  charges  for  build- 
ings and  equipment. 

(2)  Project  costs  financed  with  cash  contributed  or  do- 
nated to  the  grantee  by  other  public  agencies  and  institutions, 
and  private  organizations  and  individuals. 

(3)  Project  costs  represented  by  services  and  real  or 
personal  property ,  or  use  thereof,  donated  by  other  public  agen- 
cies and  institutions,  and  private  organizations  and  individuals. 

b.  All  in-kind  contributions  shall  be  accepted  as  part  of 
the  grantee's  matching  share  when  such  contributions  meet  the 
following  criteria: 

(1)  Are  identifiable  from  the  grantee's  records; 

(2)  Are  not  included  as  contributions  for  any  other 
federally-assisted  program; 

(3)  Are  necessary  and  reasonable  for  proper  and  effi- 
cient accomplishment  of  project  objectives;  and 

(4)  Conform  to  other  provisions  of  this  attachment. 

4.  Specific  procedures  for  the  grantees  in  placing  the  value  on 
in-kind  contributions  from  private  organizations  and  individuals 
are  set  forth  below: 

a.  Valuation  of  volunteer  services.  Volunteer  services  may 
be  furnished  by  professional  and  technical  personnel,  consul- 
tants, and  other  skilled  and  unskilled  labor.  Each  hour  of 
volunteered  service  may  be  counted  as  matching  share  if  the 
service  is  an  integral  and  necessary  part  of  an  approved  program. 

(1)  Rates  for  volunteer  services.  Rates  for  volunteers 
should  be  consistent  with  those  regular  rates  paid  for  similar 
work  in  other  activities  of  the  State  or  local  government.  In 
cases  where  the  kinds  of  skills  required  for  the  federally- 
assisted  activities  are  not  found  in  the  other  activities  of   the 
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grantee ,  rates  used  should  be  consistent  with  those  paid  for 
similar  work  in  the  labor  market  in  which  the  grantee  competes 
for  the  kind  of  services  involved. 

(2)  Volunteers  employed  by  other  organizations .  When  an 
employer  other  than  the  grantee  furnishes  the  services  of  an  em- 
ployee, these  services  shall  be  valued  at  the  employee'-s  regular 
rate  of  pay  (exclusive  of  fringe  benefits  and  overhead  cost)  pro- 
vided these  services  are  in  the  same  skill  for  which  the  employee 
is  normally  paid. 

b.  Valuation  of  materials.  Contributed  materials  include 
office  supplies,  maintenance  supplies,  or  workshop  and  classroom 
supplies.  Prices  assessed  to  donated  materials  included  in  the 
matching  share  should  be  reasonable  and  should  not  exceed  the 
cost  of  the  materials  to  the  donor  or  current  market  prices, 
whichever  is  less,  at  the  time  they  are  charged  to  the  project. 

c.  Valuation  of  donated  equipment,  buildings,  and  land,  or 
use  of  space. 

(1)  The  method  used  for  charging  matching  share  for  do- 
nated equipment,  buildings,  and  land  may  differ  depending  upon 
the  purpose  of  the  grant  as  follows: 

(a)  If  the  purpose  of  the  grant  is  to  furnish 
equipment,  buildings,  or  land  to  the  grantee  or  otherwise  provide 
a  facility,  the  total  value  of  the  donated  property  may  be 
claimed  as  a  matching  share. 

(b)  If  the  purpose  of  the  grant  is  to  support  ac- 
tivities that  require  the  use  of  equipment,  buildings,  or  land  on 
a  temporary  or  part-time  basis,  depreciation  or  use  charges  for 
equipment  and  buildings  may  be  made;  and  fair  rental  charges  for 
land  may  be  made  provided  that  the  grantor  agency  has  approved 
the  charges. 

(2)  The  value  of  donated  property  will  be  determined  as 
follows: 

(a)  Equipment  and  buildings.  The  value  of  donated 
equipment  or  buildings  should  be  based  on  the  donor's  cost  less 
depreciation  or  the  current  market  prices  of  similar  property, 
whichever  is  less. 

(b)  Land  or  use  of  space.  The  value  of  donated 
land  or  its  usage  charge  should  be  established  by  an  independent 
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appraiser  (i.e.,  private  realty  firm  or  GSA  representatives)  and 
certified  by  the  responsible  official  of  the  grantee. 

d.  Valuation  of  other  charges.  Other  necessary  charges  in- 
curred specifically  for  and  in  direct  benefit  to  the  grant 
program  in  behalf  of  the  grantee  may  be  accepted  as  matching 
share  provided  that  they  are  adequately  supported  and  permissible 
under  the  law.  Such  charges  must  be  reasonable  and  properly 
justifiable. 

5.  The  following  requirements  pertain  to  the  grantee's  support- 
ing records  for  in-kind  contribution  from  private  organizations 
and  individuals: 

a.  The  number  of  hours  of  volunteer  services  must  be  sup- 
ported by  the  same  methods  used  by  the  grantee  for  its  employees. 

b.  The  basis  for  determining  the  charges  for  personal  ser- 
vices, material,  equipment,  buildings,  and  land  must  be 
documented. 
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STANDARDS  FOR  GRANTEE  FINANCIAL  MANAGEMENT  SYSTEMS 


1.  This  attachment  prescribes  standards  for  financial  management 
systems  of  grant- supported  activities  of  State  and  local  govern- 
ments. Federal  grantor  agencies  shall  not  impose  additional 
standards  on  grantees  unless  specifically  provided  for  in  other 
Attachments  to  this  circular.  However,  grantor  agencies  are 
encouraged  to  make  suggestions  and  assist  the  grantees  in 
establishing  or  improving  financial  management  systems  when  such 
assistance  is  needed  or  requested. 

2.  Grantee  financial  management  systems  shall  provide  for: 

a.  Accurate ,  current ,  and  complete  disclosure  of  the  finan- 
cial results  of  each  grant  program  in  accordance  with  Federal  re- 
porting requirements.  When  a  Federal  grantor  agency  requires 
reporting  on  an  accrual  basis  and  the  grantee *s  accounting 
records  are  not  kept  on  that  basis,  the  grantee  should  develop 
such  information  through  an  analysis  of  the  documentation  on  hand 
or  on  the  basis*  of  best  estimates. 

b.  Records  which  identify  adequately  the  source  and  applica- 
tion of  funds  for  grant- supported  activities.  These  records 
shall  contain  information  pertaining  to  grant  awards  and 
authorizations,  obligations,  unobligated  balances,  assets, 
liabilities,  outlays,  and  income. 

c.  Effective  control  over  and  accountability  for  all  funds, 
property,  and  other  assets.  Grantees  shall  adequately  safeguard 
all  such  assets  and  shall  assure  that  they  are  used  solely  for 
authorized  purposes. 

d.  Comparison  of  actual  with  budgeted  amounts  for  each 
grant.  Also,  relation  of  financial  information  with  performance 
or  productivity  data,  including  the  production  of  unit  cost 
information  whenever  appropriate  and  required  by  the  grantor 
agency. 

e.  Procedures  to  minimize  the  time  elapsing  between  the 
transfer  of  funds  from  the  U.S.  Treasury  and  the  disbursement  by 
the  grantee,  whenever  funds  are  advanced  by  the  Federal  Govern- 
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ment.  When  advances  are  made  by  a  let ter-of -credit  method,  the 
grantee  shall  make  drawdowns  from  the  U.S.  Treasury  through  his 
commercial  bank  as  close  as  possible  to  the  time  of  making  the 
di  s  bur  s  emen  t  s . 

f.  Procedures  for  determining  the  allowability  and  alloca- 
bility  of   costs   in  accordance  with  the  provisions  of 

FMC  74-4. 

g.  Accounting  records  which  are  supported  by  source 
documentation. 

h.  Audits  to  be  made  by  the  grantee  or  at  his  direction  to 
determine,  at  a  minimum,  the  fiscal  integrity  of  financial  trans- 
actions and  reports,  and  the  compliance  with  laws,  regulations, 
and  administrative  requirements.  The  grantee  will  schedule  such 
audits  with  reasonable  frequency,  usually  annually,,  but  not  less 
frequently  than  once  every  two  years,  considering  the  nature, 
size,  and  complexity  of  the  activity. 

i.  A  systematic  method  to  assure  timely  and  appropriate  res- 
olution of  audit  findings  and  recommendations. 

3.  Grantees  shall  require  subgrantees  (recipients  of  grants 
which  are  passed  through  by  the  grantee)  to  adopt  all  of  the 
standards  in  paragraph  2  above. 
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MONITORING  AND  REPORTING  PROGRAM  PERFORMANCE 


1.  This  attachment  sets  forth  the  procedures  for  monitoring  and 
reporting  program  performance  under  Federal  grants.  These 
procedures  are  designed  to  place  greater  reliance  on  State  and 
local  governments  to  manage  the  day-to-day  operations  of  the 
grant- supported  activities. 

2.  Grantees  shall  constantly  monitor  the  performance  under 
grant- supported  activities  to  assure  that  time  schedules  are  be- 
ing met,  projected  work  units  by  time  periods  are  being  accom- 
plished, and  other  performance  goals  are  being  achieved.  This 
review  shall  be  made  for  each  program,  function,  or  activity  of 
each  grant  as  set  forth  in  the  approved  grant  application. 

3.  Grantees  shall  submit  a  performance  report  for  each  grant 
which  briefly  presents  the  following  for  each  program,  function, 
or  activity  involved: 

a.  A  comparison  of  actual  accomplishments  to  the  goals 
established  for  the  period.  Where  the  output  of  grant  programs 
can  be  readily  quantified,  such  quantitative  data  should  be 
related  to  cost  data  for  computation  of  unit  costs. 

b.  Reasons  for  slippage  in  those  cases  where  established 
goals  were  not  met. 

c.  Other  pertinent  information  including,  when  appropriate, 
analysis  and  explanation  of  cost  overruns  or  high  unit  costs. 

4.  Grantees  shall  submit  the  performance  reports  to  grantor 
agencies  with  the  Financial  Status  Reports,  in  the  frequency  es- 
tablished by  Attachment  H  of  this  circular.  The  grantor  agency 
shall  prescribe  the  frequency  with  which  the  performance  reports 
will  be  submitted  with  the  Request  for  Advance  or  Reimbursement 
when  that  form  is  used  in  lieu  of  the  Financial  Status  Report. 
In  no  case  shall  the  performance  reports  be  required  more 
frequently  than  quarterly  or  less  frequently  than  annually. 

5.  Between  the  required  performance  reporting  dates,  events  may 
occur  which  have  significant  impact  upon  the  project  or  program. 
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In  such  cases,  the  grantee  shall  inform  the  grantor  agency  as 
soon  as  the  following  types  of  conditions  become  known: 

a.  Problems,  delays,  or  adverse  conditions  which  will  mate- 
rially affect  the  ability  to  attain  program, objectives,  prevent 
the  meeting  of  time  schedules  and  goals,  or  preclude  the  attain- 
ment of  project  work  units  by  established  time  periods.  This 
disclosure  shall  be  accompanied  by  a  statement  of  the  action 
taken,  or  contemplated,  and  any  Federal  assistance  needed  to 
resolve  the  situation. 

b.  Favorable  developments  or  events  which  enable  meeting 
time  schedules  and  goals  sooner  than  anticipated  or  producing 
more  work  units  than  originally  projected. 

6.  If  any  performance  review  conducted  by  the  grantee  discloses 
the  need  for  change  in  the  budget  estimates  in  accordance  with 
the  criteria  established  in  Attachment  K  to  this  circular,  the 
grantee  shall  submit  a  request  for  budget  revision. 

7.  The  grantor  agency  shall  make  site  visits  as  frequently  as 
practicable  to: 

a.  Review  program  accomplishments  and  management  control 
systems. 

b.  Provide  such  technical  assistance  as  may  be  required. 
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BUDGET  REVISION  PROCEDURES 


1.  This  attachment  promulgates  criteria  and  procedures  to  be 
followed  by  Federal  grantor  agencies  in  requiring  grantees  to 
report  deviations  from  grant  budgets  and  to  request  approvals  for 
budget  revisions. 

2.  The  grant  budget  as  used  in  this  attachment  means  the  ap- 
proved financial  plan  for  both  the  Federal  and  nonfederal  shares 
to  carry  out  the  purpose  of  the  grant.  This  plan  is  the 
financial  expression  of  the  project  or  program  as  approved  during 
the  grant  application  and  award  process.  It  should  be  related  to 
performance  for  program  evaluation  purposes  whenever  appropriate 
and  required  by  the  grantor  agency. 

3.  For  nonconstruction  grants ,  State  and  local  governments  shall 
request  prior  approvals  promptly  from  grantor  agencies  for  budget 
revisions  whenever: 

a.  The  revision  results  from  changes  in  the  scope  or  the  ob- 
jective of  the  grant-supported  program. 

b.  The  revision  indicates  the  need  for  additional  Federal 
funding. 

c.  The  grant  budget  is  over  $100,000  and  the  cumulative 
amount  of  transfers  among  direct  cost  object  class  budget 
categories  exceeds  or  is  expected  to  exceed  $10,000,  or  five 
percent  of  the  grant  budget,  whichever  is  greater.  The  same 
criteria  apply  to  the  cumulative  amount  of  transfers  among 
programs,  functions,  and  activities  when  budgeted  separately  for 
a  grant,  except  that  the  grantor  agency  shall  permit  no  transfer 
which  would  cause  any  Federal  appropriation,  or  part  thereof,  to 
be  used  for  purposes  other  than  those  intended. 

d.  The  grant  budget  is  $100,000,  or  less,  and  the  cumulative 
amount  of  transfers  among  direct  cost  object  class  budget  cate- 
gories exceeds  or  is  expected  to  exceed  five  percent  of  the  grant 
budget.    The   same  criteria  apply  to  the  cumulative  amount  of 
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transfers  among  programs ,  functions ,  and  activities  when  budgeted 
separately  for  a  grant,  except  that  the  grantor  agency  shall 
permit  no  transfer  which  would  cause  any  Federal  appropriation, 
or  part  thereof,  to  be  used  for  purposes  other  than  those 
intended, 

e.  The  revisions  involve  the  transfer   of  amounts  budgeted 
for  indirect  costs  to  absorb  increases  in  direct  costs. 

f.  The  revisions  pertain  to  the  addition  of  items  requiring 
approval   in   accordance  with  the  provisions  of 

FMC  74-4. 

4.  All  other  changes  to  nonconstruction  grant  budgets,  except 
for  the  changes  described  in  paragraph  6,  do  not  require  ap- 
proval. These  changes  include  (a)  the  use  of  grantee  funds  in 
furtherance  of  program  objectives  over  and  above  the  grantee 
minimum  share  included  in  the  approved  grant  budget  and  (b)  the 
transfer  of  amounts  budgeted  for  direct  costs  to  absorb 
authorized  increases  in  indirect  costs. 

5.  For  construction  grants,  State  and  local  governments  shall 
request  prior  approvals  promptly  from  grantor  agencies  for  budaet 
revisions  whenever: 

a.  The  revision  results  from  changes  in  the  scope  or  the 
objective  of  the  grant- supported  programs. 

b.  The  revision  increases  the  budgeted  amounts  of  Federal 
funds  needed  to  complete  the  project. 

6.  When  a  grantor  agency  awards  a  grant  which  provides  support 
for  both  construction  and  nonconstruction  work,  the  grantor 
agency  may  require  the  grantee  to  request  prior  approval  from  the 
grantor  agency  before  making  any  fund  or  budget  transfers  between 
the  two  types  of  work  supported. 

7.  For  both  construction  and  nonconstruction  grants,  grantor 
agencies  shall  require  State  and  local  governments  to  notify  the 
grantor  agency  promptly  whenever  the  amount  of  Federal  authorized 
funds  is  expected  to  exceed  the  needs  of  the  grantee  by  more  than 
$5,000  or  5  percent  of  the  Federal  grant,  whichever  is  greater. 
This  notification  will  not  be  required  when  applications  for 
additional  funding  are  submitted  for  continuing  grants. 


APPENDIX    F 

September   13,    1974  FMC    74-7 

Attachment  K 

8.  When  requesting  approval  for  budget  revisions,  grantees  shall 
use  the  budget  forms  which  were  used  in  the  grant  application. 
However,  grantees  may  request  by  letter  the  approvals  required  by 
the  provisions  of  FMC  74-4. 

9.  Within  30  days  from  the  date  of  receipt  of  the  request  for 
budget  revisions,  grantor  agencies  shall  review  the  request  and 
notify  the  grantee  whether  or  not  the  budget  revisions  have  been 
approved.  If  the  revision  is  still  under  consideration  at  the 
end  of  30  days,  the  grantor  shall  inform  the  grantee  in  writing 
as  to  when  the  grantee  may  expect  the  decision. 
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PROPERTY  MANAGEMENT  STANDARDS 


1.  This  attachment  prescribes  uniform  standards  governing  the 
utilization  and  disposition  of  property  furnished  by  the  Federal 
Government  or  acquired  in  whole  or  in  part  with  Federal  funds  by 
State  and  local  governments.  Federal  grantor  agencies  shall 
require  State  and  local  governments  to  observe  these  standards 
under  grants  from  the  Federal  Government  and  shall  not  impose 
additional  requirements  unless  specifically  required  by  Federal 
law.  The  grantees  shall  be  authorized  to  use  their  own  property 
management  standards  and  procedures  as  long  as  the  provisions  of 
this  attachment  are  included. 

2.  The  following  definitions  apply  for  the  purpose  of  this 
attachment: 

a.  Real  property.  Real  property  means  land,  land  improve- 
ments, structures  and  appurtenances  thereto,  excluding  movable 
machinery  and  equipment. 

b.  Personal  property.  Personal  property  means  property  of 
any  kind  except  real  property.  It  may  be  tangible  —  having 
physical  existence,  or  intangible  —  having  no  physical 
existence,  such  as  patents,  inventions,  and  copyrights. 

c-  Nonexpendable  personal  property.  Nonexpendable  personal 
property  means  tangible  personal  property  having  a  useful  life  of 
more  than  one  year  and  an  acquisition  cost  of  $300  or  more  per 
unit.  A  grantee  may  use  its  own  definition  of  nonexpendable 
personal  property  provided  that  such  definition  would  at  least 
include  all  tangible  personal  property  as  defined  above. 

d.  Expendable  personal  property.  Expendable  personal  prop- 
erty refers  to  all  tangible  personal  property  other  than  nonex- 
pendable property. 

e-  Excess  property.  Excess  property  means  property  under 
the  control  of  any  Federal  agency  which,  as  determined  by  the 
head  thereof,  is  no  longer  required  for  its  needs. 
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3.  Each  Federal  grantor  agency  shall  prescribe  requirements  for 
grantees  concerning  the  use  of  real  property  funded  partly  or 
wholly  by  the  Federal  Government.  Unless  otherwise  provided  by 
statute,  such  requirements ,  as  a  minimum,  shall  contain  the 
following: 

a.  The  grantee  shall  use  the  real  property  for  the  author- 
ized purpose  of  the  original  grant  as  long  as  needed. 

b.  The  grantee  shall  obtain  approval  by  the  grantor  agency 
for  the  use  of  the  real  property  in  other  projects  when  the 
grantee  determines  that  the  property  is  no  longer  needed  for  the 
original  grant  purposes.  Use  in  other  projects  shall  be  limited 
to  those  under  other  Federal  grant  programs ,  or  programs  that 
have  purposes  consistent  with  those  authorized  for  support  by  the 
grantor. 

c.  When  the  real  property  is  no  longer  needed  as  provided  in 
a.  and  b. ,  above,  the  grantee  shall  return  all  real  property  fur- 
nished or  purchased  wholly  with  Federal  grant  funds  to  the  con- 
trol of  the  Federal  grantor  agency.  In  the  case  of  property 
purchased  in  part  with  Federal  grant  funds,  the  grantee  may  be 
permitted  to  take  title  to  the  Federal  interest  therein  upon 
compensating  the  Federal  Government  for  its  fair  share  of  the 
property.  The  Federal  share  of  the  property  shall  be  the  amount 
computed  by  applying  the  percentage  of  the  Federal  participation 
in  the  total  cost  of  the  grant  program  for  which  the  property  was 
acquired  to  the  current  fair  market  value  of  the  property. 

4.  Standards  and  procedures  governing  ownership,  use,  and  dispo- 
sition of  nonexpendable  personal  property  furnished  by  the 
Federal  Government  or  acquired  with  Federal  funds  are  set  forth 
below: 

a*  Nonexpendable  personal  property  acquired  with Federal 
funds.  When  nonexpendable  personal  property  is  acquired  by  a 
grantee  wholly  or  in  part  with  Federal  funds,  title  will  not  be 
taken  by  the  Federal  Government  except  as  provided  in  paragraph 
aa(<4),  but  shall  be  vested  in  the  grantee  subject  to  the 
following  restrictions  on  use  and  disposition  of  the  property: 

(1)  The  grantee  shall  retain  the  property  acquired  with 
Federal  funds  in  the  grant  program  as  long  as  there  is  a  need  for 
u  kprop6rty  to  accomPlish  the  purpose  of  the  grant  program 
whether  or  not  the  program  continues  to  be  supported  by  Federal 
funds.  when  there  is  no  longer  a  need  for  the  property  to 
accomplish  the  purpose  of  the  grant  program,   the   grantee   shall 
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use  the   property  in  connection  with  other  Federal  grants  it  has 
received  in  the  following  order  of  priority: 

(a)  Other  grants  of  the  same  Federal  grantor  agency 
needing  the  property. 

(b)  Grants  of  other  Federal  agencies  needing  the 
property, 

(2)  When  the  grantee  no  longer  has  need  for  the  property 
in  any  of  its  Federal  grant  programs ,  the  property  may  be  used 
for  its  own  official  activities  in  accordance  with  the  followinq 
standards: 

(a)  Nonexpendable  property  with  an  acquisition  cost 
of  less  than  $500  and  used  four  years  or  more.  The  grantee  may 
use  the  property  for  its  own  official  activities  without  reim- 
bursement to  the  Federal  Government  or  sell  the  property  and  re- 
tain the  proceeds. 

(*>)  All  other  nonexpendable  property.  The  grantee 
may  retain  the  property  for  its  own  use  provided  that  a  fair  com- 
pensation is  made  to  the  original  grantor  agency  for  the  latter1 s 
share  of  the  property.  The  amount  of  compensation  shall  be 
computed  by  applying  the  percentage  of  Federal  participation  in 
the  grant  program  to  the  current  fair  market  value  of  the 
property. 

(3)  If  the   grantee  has   no  need   for  the   property, 
disposition  of  the  property  shall  be  made  as  follows: 

(a)  Nonexpendable  property  with  an  acquisition  cost 
of  j1,000  or  less.  Except  for  that  property  which  meets  the  cri- 
teria of  (2) (a)  above,  the  grantee  shall  sell  the  property  and 
reimburse  the  Federal  grantor  agency  an  amount  which  is  computed 
in  accordance  with  (iii)  below. 

(b)  Nonexpendable  property  with  an  acquisition  cost 
2|  over  |1f000.  The  grantee  shall  request  disposition  instruc- 
tions from  the  grantor  agency.  The  Federal  agency  shall 
determine  whether  the  property  can  be  used  to  meet  the  agency 9s 
requirement.  If  no  requirement  exists  within  that  agency,  the 
availability  of  the  property  shall  be  reported  to  the  General 
Services  Administration  (GSA)  by  the  Federal  agency  to  determine 
whether  a  requirement  for  the  property  exists  in  other  Federal 
agencies.  The  Federal  grantor  agency  shall  issue  instructions  to 
the  grantee  within  120  days  and  the  following  procedures  shall 
govern: 
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(i)  If  the  grantee  is  instructed  to  ship  the 
property  elsewhere,  the  grantee  shall  be  reimbursed  by  the 
benefiting  Federal  agency  with  an  amount  which  is  computed  by 
applying  the  percentage  of  the  grantee1 s  participation  in  the 
grant  program  to  the  current  fair  market  value  of  the  property, 
plus  any  shipping  or  interim  storage  costs  incurred. 

(ii)  If  the  grantee  is  instructed  to  otherwise 
dispose  of  the  property,  he  shall  be  reimbursed  by  the  Federal 
grantor  agency  for  such  costs  incurred  in  its  disposition, 

(iii)  If  disposition  instructions  are  not  is- 
sued within  120  days  after  reporting,  the  grantee  shall  sell  the 
property  and  reimburse  the  Federal  grantor  agency  an  amount  which 
is  computed  by  applying  the  percentage  of  Federal  participation 
in  the  grant  program  to  the  sales  proceeds.  Further,  the  grantee 
shall  be  permitted  to  retain  $100  or  10  percent  of  the  proceeds, 
whichever  is  greater,  for  the  grantee's  selling  and  handling 
expenses. 

(4)  Where  the  grantor  agency  determines  that  property 
with  an  acquisition  cost  of  $1,000  or  more  and  financed  solely 
with  Federal  funds  is  unique,  difficult,  or  costly  to  replace,  it 
may  reserve  title  to  such  property,  subject  to  the  following 
provisions: 

(a)  The  property  shall  be  appropriately  identified 
in  the  grant  agreement  or  otherwise  made  known  to  the  grantee. 

(b)  The  grantor  agency  shall  issue  disposition  in- 
structions within  120  days  after  the  completion  of  the  need  for 
the  property  under  the  Federal  grant  for  which  it  was  acquired. 
If  the  grantor  agency  fails  to  issue  disposition  instructions 
within  120  days,  the  grantee  shall  apply  the  standards  of  4a  (11. 
4a  (2)  (b),  and  4a  (3)  (b)  . 

b*  Federally-owned  nonexpendable  personal  property.  Unless 
statutory  authority  to  transfer  title  has  been  granted  to  an 
agency,  title  to  Federally- owned  property  (property  to  which  the 
Federal  Government  retains  title  including  excess  property  made 
available  by  the  Federal  grantor  agencies  to  grantees)  remains 
vested  by  law  in  the  Federal  Government.  Upon  termination  of  the 
grant  or  need  for  the  property,  such  property  shall  be  reported 
to  the  grantor  agency  for  further  agency  utilization  or,  if 
appropriate,  for  reporting  to  the  General  Services  Administration 
for  other  Federal  agency  utilization.  Appropriate  disposition 
instructions  will  be  issued  to  the  grantee  after  completion  of 
Federal  agency  review. 
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5.  The  grantees1  property  management  standards  for  nonexpendable 
personal  property  shall  also  include  the  following  procedural 
requirements : 

a.  Property  records  shall  be  maintained  accurately  and  pro- 
vide for:  a  description  of  the  property;  manufacturers  serial 
number  or  other  identification  number;  acquisition  date  and  cost; 
source  of  the  property;  percentage  of  Federal  funds  used  in  the 
purchase  of  property;  location ,  use,  and  condition  of  the 
property;  and  ultimate  disposition  data  including  sales  price  or 
the  method  used  to  determine  current  fair  market  value  if  the 
grantee  reimburses  the  grantor  agency  for  its  share. 

b.  A  physical  inventory  of  property  shall  be  taken  and  the 
results  reconciled  with  the  property  records  at  least  once  every 
two  years  to  verify  the  existence,  current  utilization,  and  con- 
tinued need  for  the  property. 

c.  A  control  system  shall  be  in  effect  to  insure  adequate 
safeguards  to  prevent  loss,  damage,  or  theft  to  the  property. 
Any  loss,  damage,  or  theft  of  nonexpendable  property  shall  be  in- 
vestigated and  fully  documented. 

d.  Adequate  maintenance  procedures  shall  be  implemented  to 
keep  the  property  in  good  condition. 

e.  Proper  sales  procedures  shall  be  established  for  unneeded 
property  which  would  provide  for  competition  to  the  extent  prac- 
ticable and  result  in  the  highest  possible  return. 

6.  When  the  total  inventory  value  of  any  unused  expendable  per- 
sonal property  exceeds  $500  at  the  expiration  of  need  for  any 
Federal  grant  purposes,  the  grantee  may  retain  the  property  or 
sell  the  property  as  long  as  he  compensates  the  Federal 
Government  for  its  share  in  the  cost.  The  amount  of  compensation 
shall  be  computed  in  accordance  with  Ua  (2)  (b) . 

7.  Specific  standards  for  control  of  intangible  property  are 
provided  as  follows: 

a.   If  any  program  produces  patentable  items,  patent  rights, 
processes,  or  inventions ,  in  the  course  of  work  aided  by  a  Federal 
grant,  such  fact  shall  be  promptly  and  fully  reported  to  the  grantor 
agency.   Unless  there  is  prior  agreement  between  the  grantee  and 
grantor  on  disposition  ot  such  items,  the  grantor  agency  shall  deter- 
mine whether  protection  on  sucn  invention  or  discovery  shall  be  soughi 
and  how  the  rights  in  the  invention  or  discovery — including  rights 
under  any  patent  issued  thereon — shall  be  allocated  and  administered 
in  order  to  protect  the  public  interest  consistent  with 
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"Government  Patent  Policy"  (President's  Memorandum  for  Heads  of 
Executive  Departments  and  Agencies,  August  23,  1971,  and 
Statement  of  Government  Patent  Policy  as  printed  in  36  F.R. 
16889)  . 

b.  Where  the  grant  results  in  a  book  or  other  copyrightable 
material ,  the  author  or  grantee  is  free  to  copyright  the  work, 
but  the  Federal  grantor  agency  reserves  a  royalty- free,  nonexclu- 
sive and  irrevocable  license  to  reproduce,  publish,  or  otherwise 
use,  and  to  authorize  others  to  use  the  work  for  Government 
purposes. 
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PROCUREMENT  STANDARDS 

1.  This  attachment  provides  standards  for  use  by  the  State 
and  local  governments  in  establishing  procedures  for  the  pro- 
curement of  supplies,  equipment,  construction,  and  other 
services  with  Federal  grant  funds.   These  standards  are 
furnished  to  ensure  that  such  materials  and  services  are  ob- 
tained in  an  effective  manner  and  in  compliance  with  the 
provisions  of  applicable  Federal  law  and  Executive  orders. 

No  additional  requirements  shall  be  imposed  by  the  Federal 
agencies  upon  the  grantees  unless  specifically  required  by 
Federal  law  or  Executive  orders. 

2.  The  standards  in  this  attachment  do  not  relieve  the 
grantee  of  the  contractual  responsibilities  arising  under  its 
contracts.   The  grantee  is  the  responsible  authority,  without 
recourse  to  the  grantor  agency  regarding  the  settlement  and 
satisfaction  of  all  contractual  and  administrative  issues 
arising  out  of  procurements  entered  into,  in  support  of  a 
grant.   This  includes  but  is  not  limited  to:   Disputes,  claims, 
protests  of  award,  source  evaluation,  or  other  matters  of  a 
contractual  nature.   Matters  concerning  violation  of  law  are 

to  be  referred  to  such  local,  State,  or  Federal  authority  as 
may  have  proper  jurisdiction. 

5.   Grantees  may  use  their  o\\rn  procurement  regulations  which 
reflect  applicable  State  and  local  law,  rules,  and  regula- 
tions provided  that  procurements  made  with  Federal  grant  funds 
adhere  to  the  standards  set  forth  as  follows: 

a.  The  grantee  shall  maintain  a  code  or  standards  of  con- 
duct which  shall  govern  the  performance  of  its  officers, 
employees,  or  agents  in  contracting  with  and  expending  Federal 
grant  funds.   Grantee's  officers,  employees,  or  agents  shall 
neither  solicit  nor  accept  gratuities,  favors,  or  anything  of 
monetary  value  from  contractors  or  potential  contractors.   To 
the  extent  permissible  by  State  or  local  law,  rules,  or  regu- 
lations, such  standards  shall  provide  for  penalties,  sanctions, 
or  other  disciplinary  actions  to  be  applied  for  violations  of 
such  standards  by  either  the  grantee1 s  of ficers ,  employees,  or 
agents,  or  by  contractors  or  their  agents. 

b.  All  procurement  transactions, regardless  of  whether 
negotiated  or  advertised  and  without  regard  to  dollar  value, 
shall  be  conducted  in  a  manner  that  provides  maximum  open  and 
free  competition.   The  grantee  should  be  alert  to 
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organizational  conflicts  of  interest  or  noncompetitive  prac- 
tices among  contractors  which  may  restrict  or  eliminate  com- 
petition or  otherwise  restrain  trade. 

c.   The  grantee  shall  establish  procurement  procedures 
which  provide  for,  as  a  minimum,  the  following  procedural 
requirements : 

(1)  Proposed  procurement  actions  shall  be  reviewed  by 
grantee  officials  to  avoid  purchasing  unnecessary  or  duplica- 
tive items.   Where  appropriate,  an  analysis  shall  be  made  of 
lease  and  purchase  alternatives  to  determine  which  would  be 
the  most  economical,  practical  procurement. 

(2)  Invitations  for  bids  or  requests  for  proposals 
shall  be  based  upon  a  clear  and  accurate  description  of  the 
technical  requirements  for  the  material,  product,  or  service 
to  be  procured.   Such  description  shall  not,  in  competitive 
procurements,  contain  features  which  unduly  restrict  compe- 
tition.  "Brand  name  or  equal"  descriptions  may  be  used  to 
define  the  performance  or  other  salient  requirements  of  a 
procurement,  and  when  so  used  the  specific  features  of  the 
named  brand  which  must  be  met  by  offerors  should  be  clearlv 
specified. 

(3)  Positive  efforts  shall  be  made  by  the  grantees  to 
utilize  small  business  and  minority-owned  business  sources  of 
supplies  and  services.   Such  efforts  should  allow  these 
sources  the  maximum  feasible  opportunity  to  compete  for  con- 
tracts to  be  performed  utilizing  Federal  grant  funds. 

(4)  The  type  of  procuring  instruments  used,  i.e., 
fixed -price  contracts,  cost -reimbursement  contracts,  purchase 
orders,  incentive  contracts,  etc.,  shall  be  appropriate  for 
the  particular  procurement  and  for  promoting  the  best  inter- 
est of  the  grant  program  involved.   The  "cost-plus-a- 
percentage-of-cost"  method  of  contracting  shall  not  be  used. 

(5)  Formal  advertising,  with  adequate  purchase  de- 
scription, sealed  bids,  and  public  openings  shall  be  the 
required  method  of  procurement  unless  negotiation  pursuant  to 
paragraph  (6)  is  necessary  to  accomplish  sound  procurement. 
However,  procurements  of  $10,000  or  less  need  not  be  so  ad- 
vertised unless  otherwise  required  by  State  or  local  law  or 
regulations.   Where  such  advertised  bids  are  obtained,  the 
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award  shall  be  made  to  the  responsible  bidder  whose  bid  is 
responsive   to  the  invitation  and  is  most  advantageous  to  the 
grantee,  price  and  other  factors  considered.   (Factors  such 
as  discounts,  transportation  costs,  and  taxes  may  be  con- 
sidered in  determining  the  lowest  bid.)   Invitations  for  bids 
shall  clearly  set  forth  all  requirements  which  the  bidder  must 
fulfill  in  order  for  his  bid  to  be  evaluated  by  the  grantee. 
Any  or  all  bids  may  be  rejected  when  it  is  in  the  grantee's 
interest  to  do  so  and  when  such  rejections  are  in  accordance 
with  applicable  State  and  local  law,  rules,  and  regulations, 

(6)  Procurements  may  be  negotiated  if  it  is  impracti- 
cable and  unfeasible  to  use  formal  advertising.   Generally, 
procurements  may  be  negotiated  by  the  grantee  if: 

(a)  The  public  exigency  will  not  permit  the  delay 
incident  to  advertising; 

(b)  The  material  or  service  to  be  procured  is 
available  from  only  one  person  or  firm  (All  contemplated  sole 
source  procurements  where  the  aggregate  expenditure  is  ex- 
pected to  exceed  $5,000  shall  be  referred  to  the  grantor 
agency  for  prior  approval.); 


$10,000; 


(c)  The  aggregate  amount  involved  does  not  exceed 


(d)  The  contract  is  for  personal  or  professional 
services  or  for  any  service  to  be  rendered  by  a  university, 
college,  or  other  educational  institution; 

(e)  The  material  or  services  are  to  be  procured 
and  used  outside  the  limits  of  the  United  States  and  its 
possessions; 

(f)  No  acceptable  bids  have  been  received  after 
formal  advertising; 

(g)  The  purchases  are  for  highly  perishable  mate- 
rials or  medical  supplies,  for  material  or  services  where  the 
prices  are  established  by  law,  for  technical  items  or  equip- 
ment requiring  standardization  and  interchangeability  of  parts 
with  existing  equipment,  for  experimental,  developmental,  or 
research  work,  for  supplies  purchased  for  authorized  resale, 
or  for  technical  or  specialized  supplies  requiring  substantial 
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initial  investment  for  manufacture;  or 

(h)  The  procurements  are  otherwise  authorized  by 
law,  rules,  or  regulations. 

Notwithstanding  the  existence  of  circumstances  justifying 
negotiation,  competition  shall  be  obtained  to  the  maximum 
extent  practicable. 

(7)  Contracts  shall  be  made  only  with  responsible 
contractors  who  possess  the  potential  ability  to  perform 
successfully  under  the  terms  and  conditions  of  a  proposed 
procurement.   Consideration  shall  be  given  to  such  matters  as 
contractor  integrity,  record  of  past  performance,  financial 
and  technical  resources,  or  accessibility  to  other  necessary 
resources. 

(8)  Procurement  records  or  files  for  purchases  in 
amounts  in  excess  of  $10,000  shall  provide  at  least  the  fol- 
lowing pertinent  information:   Justification  for  the  use  of 
negotiation  in  lieu  of  advertising,  contractor  selection,  and 
the  basis  for  the  cost  or  price  negotiated. 

(9)  A  system  for  contract  administration  shall  be 
maintained  to  ensure  contractor  conformance  with  terms,  con- 
ditions, and  specifications  of  the  contract  or  order  and  to 
ensure  adequate  and  timely  followup  of  all  purchases. 

4.   The  grantee  shall  include,  in  addition  to  provisions  to 
define  a  sound  and  complete  agreement,  the  following  pro- 
visions in  all  contracts  and  subgrants: 

a.  Contracts  shall  contain  such  contractual  provisions 
or  conditions  which  will  allow  for  administrative,  contrac- 
tual, or  legal  remedies  in  instances  in  which  contractors 
violate  or  breach  contract  terms  and  provide  for  such  remedial 
actions  as  appropriate. 

b.  All  contracts,  amounts  for  which  are  in  excess  of 
$10,000,  shall  contain  suitable  provisions  for  termination 
by  the  grantee  including  the  manner  by  which  it  will  be 
effected  and  the  basis  for  settlement.   In  addition,  such 
contracts  shall  describe  conditions  under  which  the  contract 
may  be  terminated  for  default  as  well  as  conditions  by  which 
the  contract  may  be  terminated  because  of  circumstances 
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beyond  the  control  of  the  contractor. 

c.  In  all  contracts  for  construction  or  facility  improve- 
ment awarded  in  excess  of  $100,000,  grantees  shall  observe  the 
bonding  requirements  provided  in  attachment  B  to  this  circular. 

d.  All  construction  contracts  awarded  by  recipients  and 
their  contractors  or  subgrantees  having  a  value  of  more  than 
$10,000  shall  contain  a  provision  requiring  compliance  with 
Executive  Order  11246,  entitled  "Equal  Employment  Opportunity/1 
as  amended  by  Executive  Order  11375,  and  as  supplemented  in 
Department  of  Labor  regulations  (41  CFR  Chapter  60) . 

e.  All  contracts  and  subgrants  for  construction  or  repair 
shall  include  a  provision  for  compliance  with  the  Copeland 
"Anti-Kick  Back"  Act  (18  U.S.C.  874)  as  supplemented  in  De- 
partment of  Labor  regulations  (29  CFR  Part  3).   This  act  pro- 
vides that  each  contractor  or  subgrantee  shall  be  prohibited 
from  inducing,  by  any  means,  any  person  employed  in  the  con- 
struction, completion,  or  repair  of  public  work  to  give  up  any 
part  of  the  compensation  to  which  he  is  o'therwise  entitled. 
The  grantee  shall  report  all  suspected  or  reported  violations 
to  the  grantor  agency. 

f .  When  required  by  the  Federal  grant  program  legislation, 
all  construction  contracts  awarded  by  grantees  and  subgrantees 
in  excess  of  $2,000  shall  include  a  provision  for  compliance 
with  the  Davis-Bacon  Act  (40  U.S.C.  276a  to  a-7)  and  as  supple- 
mented by  Department  of  Labor  regulations  (29  CFR  Part  5). 
Under  this  act  contractors  shall  be  required  to  pay  wages  to 
laborers  and  mechanics  at  a  rate  not  less  than  the  minimum 
wages  specified  in  a  wage  determination  made  by  the  Secretary 
of  Labor.   In  addition,  contractors  shall  be  required  to  pay 
wages  not  less  often  than  once  a  week.   The  grantee  shall 
place  a  copy  of  the  current  prevailing  wage  determination 
issued  by  the  Department  of  Labor  in  each  solicitation,  and 
the  award  of  a  contract  shall  be  conditioned  upon  the  accept- 
ance of  the  wage  determination.   The  grantee  shall  report  all 
suspected  or  reported  violations  to  the  grantor  agency. 

g.  Where  applicable,  all  contracts  awarded  by  grantees 
and  subgrantees  in  excess  of  $2,000  for  construction  contracts 
and  in  excess  of  $2,500  for  other  contracts  which  involve  the 
employment  of  mechanics  or  laborers  shall  include  a  provision 
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for  compliance  with  sections  103  and  107  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40  U.'S.C.  327-330)  as  supple- 
mented by  Department  of  Labor  regulations  (29  CFR  Part  51 
Under  section  103  of  the  act,  each  contractor  shall  be  re- 
quired to  compute  the  wages  of  every  mechanic  and  laborer  on 
the  basis  of  a  standard  workday  of  8  hours  and  a  standard 
workweek  of  40  hours.   Work  in  excess  of  the  standard  workday 
or  workweek  is  permissible  provided  that  the  worker  is  compen- 
sated at  a  rate  of  not  less  than  1-1/2  times  the  basic  rate  of 
pay  for  all  hours  worked  in  excess  of  8  hours  in  any  calendar 
day  or  40  hours  in  the  workweek.   Section  107  of  the  act  is 
applicable  to  construction  work  and  provides  that  no  laborer 
or  mechanic  shall  be  required  to  work  in  surroundings  or  under 
working  conditions  which  are  unsanitary,  hazardous,  or  danger- 
ous to  his  health  and  safety  as  determined  under  construction 
satety,  and  health  standards  promulgated  by  the  Secretary  of  ' 
Labor.   These  requirements  do  not  apply  to  the  purchases  of 
supplies  or  materials  or  articles  ordinarily  available  on  the 
open  market,  or  contracts  for  transportation  or  transmission 
or  intelligence. 

h.   Contracts  or  agreements,  the  principal  purpose  of 
which  is  to  create,  develop,  or  improve  products,  processes, 
or  methods;  or  for  exploration  into  fields  which  directly  con- 
cern public  health,  safety,  or  welfare;  or  contracts  in  the 
field  of  science  or  technology  in  which  there  has  been  little 
significant  experience  outside  of  work  funded  by  Federal 
assistance,  shall  contain  a  notice  to  the  effect  that  matters 
regarding  rights  to  inventions   and  materials  generated  under 
the  contract  or  agreement   are  subject  to  the  regulations 
issued  by  the  Federal  grantor  agency.   The  contractor  shall  be 
advised  as  to  the  source  of  additional  information  regarding 
these  matters.  ** 

i.   All  negotiated  contracts  (except  those  of  $10,000  or 
less)  awarded  by  grantees  shall  include  a  provision  to  the 
effect  that  the  grantee,  the  Federal  grantor  agencv,  the 
Comptroller  General  of  the  United  States,  or  any  of  their  duly 
authorized  representatives,  shall  have  access  to  any  books 


are 


documents,  papers,  and  records  of  the  contractor  which 
directly  pertinent  to  a  specific  grant  program  for  the  pur- 
pose or  making  audit,  examination,  excerpts,  and  transcrip- 
tions. ] 
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j .   Contracts  and  subgrants  of  amounts  in  excess  of 
$100,000  shall  contain  a  provision  which  requires  the  re- 
cipient to  agree  to  comply  with  all  applicable  standards, 
orders,  or  regulations  issued  pursuant  to  the  Clean  Air  Act 
of  1970  (42  U.S.C.  1857  et  seq.)  and  the  Federal  Water 
Pollution  Control  Act  (33  U.S.C.  1251  et  seq.)  as  amended. 
Violations  shall  be  reported  to  the  grantor  agency  and  the 
Regional  Office  of  the  Environmental  Protection  Agency. 
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